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Jurisdiction. 


The jurisdiction of this court is derived from Title 17, 
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Statement of Case. 

This appeal by appellant, Clarence Cromer, is from a 
final judgment and sentence imposed upon him (Joint 
Appendix of appellant and appellee, pages 11-12, printed 
under separate cover, hereinafter referred to as J. A.), 
entered upon the general verdict (J. A. 7) of the jury, 
viz., “ guilty in manner and form as charged in the in¬ 
dictment” (J. A. l-o), which indictment contained twelve 
(12) counts (J. A. 1-5). 

Counts 1, 3, 5, 7, 9 & 11 purport to charge the viola¬ 
tion of the so-called Harrison Anti-Narcotic Act (sec. 
2554a, Title 26, 1940 U. S. C.), and counts 2, 4, 6, 8, 10 & 
12 purport to charge the violation of the so-called Jones- 
Miller Act, also known as the Narcotic Drug Import and 
Export Act (sec. 174, Title 21, U. S. C.). 

Defendant’s motion for a new trial was filed (J. A. 
10), argued, and submitted to the court (J. A. 10), and 
denied (J. A. 11). 

The judgment and sentence imposed upon defendant, 
being uncertain and ambiguous (J. A. 11-12), we con¬ 
tend is void, and forms the basis of Point 9 in the Argu¬ 
ment herein. 

The odd numbered counts 1, 3, 5, 7 and 9 (J. A. 1-5) 
each allege a separate sale, barter, exchange and gift, 
in the District of Columbia, by the defendant to one 
Rufus Ford, of a specified quantity of a certain deriva¬ 
tive of opium, to wit, heroin hydrochloride, which the 
Government claimed constituted five unlawful sales in 
violation of the Harrison Narcotic Act (sec. 2554a, 
Title 26, U. S. C., 1940). Said counts .1, 3, 5, 7 and 9 
contain the same allegations with the exception of the 
date and the quantity alleged. 

Count 1 (J. A. 1) is typical and is here set forth: 

“The Grand Jurors of the United States of 
America, in and for the District of Columbia 
aforesaid, upon their oath, do present: 
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“That one Clarence Cromer, on, to wit, the 
twenty-sixth day of August 1942, and at the Dis¬ 
trict of Columbia aforesaid, unlawfully, wilfully, 
knowingly and feloniously did sell, barter, ex¬ 
change, and give away to one Rufus Ford, a cer¬ 
tain quantity of a certain derivative of opium, to 
wit, two hundred and eighty-nine grains of heroin 
hydrochloride 7 not in pursuance of a written order 
from the said Rufus Ford, on a form issued in 
blank for that purpose by the Commissioner of 
Internal Revenue; against the form of the statute 
in such case made and provided, and against the 
peace and government of the said United States. 77 
(Italics supplied.) 

Count 11 is an omnibus count (J. A. 5) and alleges 
that on Sept 24, 1942, defendant, at the District of 
Columbia, purchased from a person or persons whose 
names are to the Grand Jurors unknown a certain quan¬ 
tity of a certain derivative of opium, to wit, 2,705 grains 
of heroin hydrochloride, which was not then and there 
in the original stamped packages, nor from the original 
stamped packages. No proof was offered by the Govern¬ 
ment tending to sustain this count. 

• In each of the even numbered counts 2, 4, 6, 8, 10 & 
12 (J. A. 2-5) the allegation (common to all of said 
counts) is that the defendant did “fraudulently and 
knowingly receive, conceal, buy, sell, and facilitate the 
transportation and concealment after importation, 77 of 
a certain quantity (specified in each count) of a certain 
derivative of opium, to wit, heroin hydrochloride, “the 
said Clarence Cromer then and there well knowing that 
the said heroin hydrochloride had been then and there 
and theretofore imported into the United States contrary 
to law; # * * 77 which the Government claimed constituted 
six separate offenses, in violation of the Jones-Miller 
Act (sec. 174, Title 21, U. S. C.). 

Said counts 2, 4, 6, 8, 10 and 12 contain the same al¬ 
legations with the exception of the date, and also quantity 
alleged, as hereinafter set forth. 
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Count 2 (J. A. 2) is typical and is here set forth: 

! “And the Grand Jurors aforesaid, upon their 
1 oath aforesaid, do further present: 

“That one Clarence Cromer, on, to wit, the 
twenty-sixth day of August 1942, and at the Dis¬ 
trict of Columbia aforesaid, did then and there 
fraudulently and knowingly receive, conceal, buy, 
1 sell, and facilitate the transportation and conceal¬ 
ment after importation of a certain quantity of a 
certain derivative of opium, to wit, two hundred 
and eighty-nine grains of heroin hydrochloride, the 
said Clarence Cromer then and there well knowing 
that the said heroin hydrochloride had been then 
and there and theretofore imported into the United 
States contrary to law; against the form of the 
statute in such case made and provided, and 
1 against the peace and government of the said 
United States.” 

Summary of the Twelve Counts. 

The subject-matter of count l (alleged sale on Aug. 26, 
1942), claimed by the Government to be in violation of 
the Harrison Act, was used as the basis of count 2, the 
Government claiming that said subject-matter constitutes 
an offense under the Jones-Miller Act, count 2 charging 
that defendant on same date set forth in count 1 “did 
* * • fraudulently and knowingly, receive, conceal, buy, 
sell, and facilitate the transportation and concealment 
after transportation” of the same quantity of heroin 
hydrochloride described in coimt 1. 

The subject-matter of count 3 (alleged sale on Aug. 
28, 1942), claimed by the Government to be in violation 
of the Harrison Act, was used as the basis of count 4, 
the Government claiming that said subject-matter con¬ 
stitutes an offense under the Jones-Miller Act, count 4 
charging that on the same date, Aug. 28, 1942, defendant 
“did • • • fraudulently and knowingly receive, conceal, 
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buy, sell, and facilitate the transportation and conceal¬ 
ment after importation” of the same quantity of heroin 
hydrochloride described in count 3. 

The subject-matter of count 5 (alleged sale on Sept 

22, 1942), claimed by the Government to be in violation 
of the Harrison Act, was used as the basis of couni 6, 
the Government claiming that said subject-matter con¬ 
stitutes an offense under the Jones-Miller Act, count 6 
charging that defendant on same date set forth in count 
5, September 22, 1942, “did • • • fraudulently and know¬ 
ingly receive, conceal, buy, sell, and facilitate the trans¬ 
portation and concealment after transportation” of the 
same quantity of heroin hydrochloride described in count 
5 . 

The subject-matter of count 7 (alleged sale on Sept. 

23, 1942), claimed by the Government to be in violation 
of the Harrison Act, was used as the basis of count 8, 
the Government claiming that said subject-matter con¬ 
stitutes an offense under the Jones-Miller Act, count 8 
charging that defendant, on same date set forth in count 
7, “did • • * fraudulently, and knowingly, receive, con¬ 
ceal, buy, sell, and facilitate the transportation and con¬ 
cealment after transportation” of the same quantity of 
heroin hydrochloride described in count 7. 

The subject-matter of count $ (alleged sale on Sept. 

24, 1942), claimed by the Government to be in violation 
of the Harrison Act, was used as the basis of count 10, 
the Government claiming that said subject-matter con¬ 
stitutes an offense under the Jones-Miller Act, count 10 
charging that defendant, on same date, Sept. 24, 1942, 
set forth in count 9, “did • • • fraudulently and know¬ 
ingly receive, conceal, buy, sell, and facilitate the trans¬ 
portation and concealment after transportation” of the 
same quantity of heroin hydrochloride described in count 
9. 

Count 11 charges that on Sept. 24, 1942, defendant pur¬ 
chased unlawfully from a person or persons, whose name 
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or names are to the Grand Jurors unknown, 2,705 grains 
of heroin hydrochloride which were not in the original 
stamped packages, nor from the original stamped pack¬ 
ages. Government claims this count charges an offense 
under the Harrison Act. The same subject-matter of 
count 11 is used as the basis of count 12, and charges 
that defendant on the same date set out in count 11, 
“did * * * fraudulently and knowingly receive, conceal, 
buy, sell, and facilitate the transportation and conceal¬ 
ment after importation” of the same quantity of heroin 
hydrochloride, namely, 2,705 grains, set forth in count 11. 

The principal witness the Government relied upon was 
one Rufus Ford, a paid informer (J. A. 30-1), a former 
narcotic addict (J. A. 31), and confessedly many times a 
convicted criminal (he having been convicted of and 
served sentences for various felonies, including three con¬ 
victions for the violation of the Harrison Narcotic Act, 
J. A. 52). 

The paid informer, Rufus Ford, testified (J. A. 28-31) 
that he met defendant on Aug. 24, 1942, and in a conver¬ 
sation with defendant the latter told witness that if wit¬ 
ness wanted to get “any stuff” that he, defendant, had 
“some pretty good stuff”; that by the word “stuff” wit¬ 
ness means heroin; two days later, witness met Narcotic 
Agents Trigstead and Fields between 1 and 2 P. M., in 
an alley between 11th & 12th, K. & L. Sts. N. W., and 
witness was searched by the Agents to be certain that 
witness had no narcotics concealed in his clothing (J. A. 
29); that at time of the search witness was in the back 
seat of an automobile, parked in the alley; Trigstead gave 
witness $40 in money and certain instructions, witness 
having told the Agents of his conversation with defend¬ 
ant, which occurred two days before; that Agent Trig¬ 
stead instructed witness to go to defendant’s home, 4th 
& L: Sts. N. W., and try to buy an ounce of heroin from 
defendant; that they would follow witness and keep 
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enough distance from witness so that no one would sus¬ 
pect witness, or what he was doing (J. A. 29); that wit¬ 
ness went to the home of defendant, entering by kitchen 
door, and told defendant that witness wanted an ounce 
of “stuff”; that defendant told witness it would cost $35 
because he had a little bit short of an ounce; defendant 
left kitchen and went into another room; a few minutes 
later defendant returned to the kitchen and handed wit¬ 
ness an envelope and witness paid him $35; witness left, 
and met the Agents at 8th & M Sts. N. W., by previous 
arrangement (J. A. 29); that witness had no order form 
at the time witness took the envelope from defendant 
containing the compound for which witness paid defend¬ 
ant $35 and witness did not give defendant any order 
form or written order issued by the Commissioner of 
Internal Revenue or any other person; that the only 
thing witness gave defendant was money (J. A. 29-30); 
that after leaving defendant’s home witness met Agents 
Trigstead and Fields, as prearranged, at 8th and M Sts. 
N. W.; that witness put his initials on the envelope and 
handed it to Agent Trigstead and returned $5 to him, 
and left the Agents; that the witness identified the said 
envelope (Gov. Ex. 1) shown him by the prosecuting 
attorney as the one containing his initials and which 
witness had turned over to Agent Trigstead in the alley 
at 8 & M Sts. N. W. (J. A. 30). 

The witness Ford testified that on Aug. 28, 1942 (J. 
A. 41-43), Sept. 22 1942 (J. A. 50-52), Sept 23, 1942 (J. 
A. 58-60),' Sept. 24, 1942 (J. A. 66-67) witness met the 
narcotic agents by prearrangement in the same alley; 
that witness was searched by them and the Agents gave 
money to witness with instructions to and that witness 
went to defendant’s home and purchased either an ounce 
or half ounce, or less, of “stuff” (meaning heroin) from 
defendant, which was each time contained in an envelope 
handed to witness by defendant; that thereafter, on each 
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occasion, he met the agents according to their arrange¬ 
ment with him and witness initialed the envelopes and 
handed them to the Agents (J. A. 30, 42, 51, 59, 66) that 
when witness made the purchases witness did not turn 
over to defendant any order form issued by the Com¬ 
missioner of Internal Revenue or any other person (J. A. 
51, 59). 


Assignment of Errors. 

The trial court erred in the following particulars: 

I. 

In admitting in evidence Government exhibits, 
i hereinafter specified, being the envelopes contain¬ 
ing the white powdered substance which the witness 
Ford testified he purchased from the defendant, as 
i tending to prove the allegations of the various 
counts of the indictment, and in not holding that 
such evidence constituted a fatal variance between 
the allegation in each count, respecting the quan¬ 
tity set forth, and the said evidence, viz: 

Gov. Ex. Nos. 1 and la offered and received as 
tending to support counts 1 and 2 of the indictment 
(J. A. p. 40; objection and exception J. A. pp. 40- 
41). 

Gov. Ex. Nos. 2 and 2a offered and received in 
evidence as tending to support counts 3 and 4 of 
the indictment (J. A. bottom p. 48; objection and 
exception J. A. p. 49). 

Gov. Ex. Nos. 5 and 5a offered and received as 
tending to support counts 5 and 6 of the indictment 
i (J. A. 57; objection and exception J. A. pp. 57-58). 

Gov. Ex. Nos. 6, 6a and 7 offered and received as 
tending to support counts 7 and 8 of the indict¬ 
ment (J. A. p. 65; objection and exception J. A. 
65-66). 
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Gov. Ex. Nos. 9 and 10 offered and received as 
tending to support counts 9 and 10 of the indict¬ 
ment (J. A. p. 79; Objection and exception J. A. 
79-80). 

In admitting in evidence any and all exhibits 
containing white powdered substance as tending 
to prove any count of the indictment. 

n. 

In admitting in evidence Gov. Ex. 8 (which con¬ 
sisted of a cardboard box, containing eight small 
envelopes, in each one of which was a white pow¬ 
dered substance, being numbered, respectively Gov. 
Exhibits 8a, 8b, 8c, 8d, 8e, 8f, 8g, and 8h, placed 
in a large envelope, marked Giov. Ex. 12) said 
exhibits having been found by the narcotic agents 
on a shed located in the back yard of the prop¬ 
erty adjoining defendant’s home, and which were 
seized by said narcotic agents when they unlaw¬ 
fully entered defendant’s home and yard, without 
search warrant or any warrant (no proof having 
been offered tending to show that said exhibits be¬ 
longed to defendant (J. A. 80; objection and excep¬ 
tion 8081), and in not holding that such search 
and seizure were unlawful, and the evidence ob¬ 
tained by reason thereof was inadmissible (J. A. 
81). 


m. 

In overruling defendant’s motion, made at the 
conclusion of all of the evidence in the case, to 
direct the jury to render a verdict of not guilty of 
each of the'counts of the indictment (J. A. 82). 

IV. 

In denying defendant’s prayer No. 1, as follows: 

The defendant, by his counsel, moves the court 
to instruct the jury to render their verdict of not 
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1 guilty on counts 1, 2, 3 and 4, and each of them, 
1 of the Indictment, on the ground of a material, 
fatal variance between the allegation in each of 
said counts and the testimony offered and re¬ 
ceived in behalf of the Government, namely, each 
of the said counts alleges that the drug therein 
set forth was and is hydrochloride, whereas the 
testimony in behalf of the Government tends to 
prove that the said drug was and is a mechanical 
mixture which consisted of heroin hydrochloride 
and cane sugar (J. A. 83, 39, 49). 

V. 

In denying defendant’s prayer No. 2, as follows: 

The defendant, by his counsel, moves the court 
to instruct the jury to render their verdict of not 
guilty on counts 5, 6, 7, 8, 9, 10, 11 and 12 of the 
Indictment, and each of said counts, on the ground 
of a material, fatal variance between the allega¬ 
tion in each of said counts and the testimony 
offered and received in behalf of the Government, 
namely, each of the said counts alleges that the 
drug therein mentioned was and is heroin hydro¬ 
chloride, whereas the testimony in behalf of the 
Government tends to prove that the said drug was 
and is a mechanical mixture which consisted of 
heroin hydrochloride and milk sugar (J. A. 83, 55, 
64, 78). 


YL 

In refusing to grant defendant’s prayer No. 4, as fol¬ 
lows : 


The defendant, by his counsel, moves the court 
to instruct the jury to render a verdict of not 
guilty on counts 1 and 2, and each of them, of the 
Indictment, on the ground of a material, fatal 
variance in that each of the said counts alleges 
that the quantity of heroin hydrochloride set forth 
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in each of said counts was, to wit: 289 grains, 
whereas the evidence submitted by the Government 
tending to support such allegation in each of the 
said counts shows only 4.286 grains (J. A. 84). 

VII. 

In refusing to grant defendant’s prayer No. 7 
(J. A. 84) for a directed verdict of not guilty on 
counts 3 and 4 by reason of a fatal variance be¬ 
tween allegation and proof in regard to the quan¬ 
tity, allegation being 383 grains, proof showing 
only 2.819 grains of heroin hydrochloride. 

VHL 

In refusing to grant defendant’s prayer No. 8 
(J. A. 85) for a directed verdict of not guilty on 
counts 5 and 6 by reason of a fatal variance be¬ 
tween allegation and proof in regard to the quan¬ 
tity allegation being 259 grains, proof showing 
oniy 3.84 grains of heroin hydrochloride. 

IX. 

In refusing to grant defendant’s prayer No. 9 
(J. A. 85) for a directed verdict of not guilty on 
counts 7 and 8 by reason of a fatal variance be¬ 
tween allegation and proof in regard to the quan¬ 
tity, allegation being 415 grains, proof showing 
only 6.155 grains of heroin hydrochloride. 

X. 

In refusing to grant defendant’s prayer No. 5 
(J. A. 84) for a directed verdict of not guilty on 
counts 9 and 10 by reason of a fatal variance be¬ 
tween allegation and proof in regard to the quan¬ 
tity, allegation being 97 grains, proof showing 
only 1.44 grains of heroin hydrochloride. 
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XL 

In refusing to grant defendant’s prayer No. 6 
(J. A. 84) for a directed verdict on counts 11 and 
12 by reason of a fatal variance between allegation 
and proof in regard to the quantity, allegation be¬ 
ing 2,705 grains, proof showing only 40.03 grains 
of hydrochloride. 


XII. 

In refusing to grant defendant’s prayer No. 19, as fol¬ 
lows: 

The court instructs the jury to return a verdict 
of not guilty upon each count of the Indictment 
1 on the ground of a fatal variance between the 
1 allegation contained in each count with respect to 
the drug therein set forth, and the evidence pro¬ 
duced by the Government as tending to support 
said description of said drug set forth in each 
count of the Indictment (J. A. 88, 55, 64, 78). 

xin. 

In refusing to grant defendant’s prayer No. 16 
(J. A. 87) upon the subject of variance in refer¬ 
ence to the description of the drug alleged in 
each count of the indictment and the evidence sub¬ 
mitted by the Government in respect thereto. 

XIV. 

In refusing to grant defendant’s prayer No. 28 
(J. A. 90-91) which required the Government to 
prove the number of grains of heroin hydrochlo¬ 
ride set forth in each count of the indictment in 
order to justify a verdict of guilty upon all counts. 
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XV. 

In refusing to grant defendant’s prayer No. 29 
(J. A. 91) which required the Government to prove 
the actual amount of heroin hydrochloride set forth 
in each count of indictment, before defendant could 
be convicted on all counts, and direct attention to 
the statute which provides for the assessment of 
a revenue tax. 


XVI. 

In refusing to grant defendant’s prayer No. 26 
(J. A. 90) in regard to requirement by the Govern¬ 
ment to prove that the analysis of the drug shown 
by the evidence should contain same ingredients 
as the drug described in the indictment. 

XVII. 

In refusing to grant defendant’s prayer No. 15 
(J. A. 86) on continuity of possession of the sub¬ 
stance alleged in each count of the indictment 

xvm. 

In refusing to grant defendant’s prayer No. 23 
(J. A. 89) in regard to the inconsistency of testi¬ 
mony of witnesses. 


XIX. 

In overruling motion to withdraw a juror and 
to declare a mistrial. 

Summary of Argument* 

1. There was a material and fatal variance between the 
allegation in each count of the indictment and the evidence 
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or proof submitted by and received in behalf of the Govern¬ 
ment in regard to: 

(a) The quantity or number of grains of heroin hydro¬ 
chloride; and 

(b) The description of the drug alleged in the indictment 
and the substance submitted by and received in evidence 
in behalf of the Government, viz, the allegation in each 
count described the drug as heroin hydrochloride and the 
evidence produced by the Government showed the sub¬ 
stance was a mechanical mixture consisting chiefly of milk 
or cane sugar. 

The question of material and fatal variance was raised 
by the defendant in his objections and exceptions to the 
introduction of the evidence offered by the Government 
(J. A. 40-41, 48-49, 57-58, 65-66, 79-80-81), motion by 
defendant, at the conclusion of all of the evidence (J. A. 
82), and by defendant’s prayer No. 1 (J. A. 83), defend¬ 
ant’s prayer No. 2 (J. A. 83), defendant’s prayer No. 4 
(J. A. 84), defendant’s prayer No. 5 (J. A. 84), defend¬ 
ant’s prayer No. 6 (J. A. 84), defendant’s prayer No. 7 
(J. A. 84), defendant’s prayer No. 8 (J. A. 85), defend¬ 
ant’s prayer No. 9 (J. A. 85), defendant’s prayer No. 16 
(J. A. 87), defendant’s prayer No. 19 (J. A. 88), defend¬ 
ant’s prayer No. 26 (J. A. 90), defendant’s prayer No. 28 
(J. A. 90-91), defendant’s prayer No. 29 (J. A. 91), all of 
said prayers having been denied. 

3. Failure of proof on the part of the Government to 
show continuity of possession between the respective dates 
of the alleged sales and unlawful seizure of the substance 
or the exhibits offered by the Government and received in 
evidence in respect to each count of the indictment and the 
date of the trial precluded a verdict of guilty upon any 
count. This question was raised by the defendant in ob¬ 
jections and exceptions to the introduction of the samples 
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or exhibits pnt in evidence by the Government (J. A. 41, 
49, 57-58, 65, 80), by defendant’s prayer No. 15 (J. A. 86), 
and by defendant’s motion for a directed verdict of not 
guilty upon all of the counts, and each of them (J. A. 82). 

3. Counts 1, 3, 5, 7 and 9 fail to allege a crime under 
the Harrison Anti-Narcotic Act in that it is alleged in 
each of said counts that the sale was made 4 ‘not in pur¬ 
suance of a written order from the said Rufus Ford, on 
a form issued in blank for that purpose by the Commis¬ 
sioner of Internal Revenue ” whereas the authority to issue 
such a written order is vested in the Commissioner of 
Narcotics to prepare such a form and distribute the same 
to the Collectors of Internal Revenue, who in turn are 
authorized to issue the same, and each of said odd num¬ 
bered counts fails to state an offense by reason of the 
misdescription aforesaid, and each of them is bad. 

4. Reversible error was committed in admitting in evi¬ 
dence, over objection and exception of defendant (J. A. 
80-81), of Government Exhibit 8 (which consisted of a 
cardboard box containing 8 small envelopes, in each of 
which was a white powdered substance, being numbered, 
respectively, 8a to 8h, inclusive, placed in a large envelope, 
Gov. Ex. 12) to supply proof of counts 11 and 12 of the 
indictment, said exhibits having been found on a shed 
on premises adjoining defendant’s home, and which were 
seized by narcotic agents when they unlawfully entered 
defendant’s home and yard, without a search warrant, 
or any warrant of arrest when the defendant was taken 
into custody, no proof having been offered by the Govern¬ 
ment tending to show that said exhibits were the property 
of defendant, said transaction being an unlawful search 
and seizure and in violation of Article IV of the Amend¬ 
ments to the Constitution of the United States. 

5. Count 11 charges the purchase by defendant of 2,705 
grains of heroin hydrochloride and the Government offered 



16 


no evidence to prove, or tending to prove, the allegations 
of count 11. Count 12 is based on the subject-matter of 
count 11, in that said count 12 charges that the defendant 
did at the District of Columbia on the same date set forth 
in count 11, “fraudulently and knowingly receive, conceal, 
buy, sell, and facilitate the transportation and concealment 
after importation of a certain quantity of a certain deriva¬ 
tive of opium, to wit, 2,705 grains of heroin hydrochloride, 
the said Clarence Cromer then and there well knowing 
that said heroin hydrochloride had been then and there 
and theretofore imported into the United States contrary 
to law.” Count 11 was drafted under the Harrison Act 
and Count 12 was drafted under the Jones-Miller Act. 

6. The unusual method pursued by counsel for the Gov¬ 
ernment in examining Government witness partially, there¬ 
by limiting cross examination, and thereafter constantly 
recalling them for re-examination in the Governments 
case in chief, during the trial of this case, which consumed 
from April 12, 1943, until April 19, 1943, was not only, 
in effect, an invasion of the courts order made at the 
beginning of the trial putting all witnesses under the usual 
rule of separation, such procedure afforded opportunity 
to Witnesses to discuss the evidence, and resulted in the 
denial of a fair and impartial trial and due process of 
law within the meaning of the Fifth Amendment to the 
Federal Constitution. 

7. The defendants motion to withdraw a juror and to 
declare a mistrial on the ground of the misbehavior of 
two Government witnesses, namely, Narcotic Agents Trig- 
stead and Fields, when said Trigstead admitted on the 
witness stand that during the noon recess of the court 
he and said Fields had discussed the testimony previously 
testified to by said Fields as to who in the office of the 
Narcotic Division (wherein Government exhibits in this 
case were kept) had access to the safe in said office, which 



resulted in a change in testimony on the part of the witness 
Trigstead (who testified after said discussion between him 
and said Fields), despite the fact that the court had ordered 
the witnesses not to discuss the facts of this case with 
anyone or among themselves during the recess of the 
court during the pendency of this trial. 

8. Denial of defendant's prayer No. 23 (J. A. 89) in 
regard to the inconsistency of testimony of witnesses. 

9. The judgment and sentence imposed upon the de¬ 
fendant is void for uncertainty and ambiguity. 


ARGUMENT. 

POINT 1. 

There was a material and fatal variance between 
the allegation in each count of the indictment and 
the evidence or proof submitted by and received 
in behalf of the Government in regard to: 

(a) The quantity or number of grains of heroin 
hydrochloride and 

(b) The description of the drug alleged in the 
indictment and the substance submitted by and re¬ 
ceived in evidence in behalf of the Government, 
viz, the allegation in each count described the drug 
as heroin hydrochloride and the evidence produced 
by the Government showed the substance was a 
mechanical mixture consisting chiefly of milk or 
cane sugar. 

There was a material variance between the allegation 
in each count of the indictment, in respect to the quantity 
alleged, and the testimony in behalf of the Government, 
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hereinafter set forth in detail, which variance the defend¬ 
ant contended at the trial is fatal, as well as prejudicial 
(J. A. 40-41), objection and exception as to samples 
offered by the Government in support of quantity alleged 
in counts 1 and 2 (J. A. 49-50); objection and exception 
as 1 6 samples offered by the Government in support of 
counts 3 and 4 (J. A. 57-58); objection and exception as 
to samples offered by the Government in support of 
counts 5 and 6 (J. A. 65-66); objection and exception as 
to samples offered by the Government in support of 
counts 7 and 8 (J. A. 80-81-82); objection and exception 
as to samples offered by the Government in support of 
counts 9, 10, 11 and 12 (J. A. 79, 80, 81). 

The court overruled defendant’s objections, severally 
made, as indicated above, to the introduction, by the 
Government, of the samples as tending to prove the 
allegation in each count of the indictment in respect to 
the quantity of heroin hydyrochloride therein set forth, 
on the ground of material and fatal variance between 
allegation and proof, and further upon the ground of 
a “ break” in the continuity of possession between the 
time the paid informer, Rufus Ford, a former convict and 
former addict, with a bad criminal record of convictions 
of various serious crimes and offenses (J. A. 51-52), 
testified that he made the purchases of heroin hydro¬ 
chloride from the defendant, and the date of the trial, and 
exceptions were severally taken by defendant upon the 
overruling of his objections (J. A. 40, 41, 46-50, 57-58, 
65-66, 79-80). The point of fatal variance between alle¬ 
gation and proof was also raised by defendant, at the 
conclusion of the evidence by the Government, by motion 
to direct a verdict in favor of the defendant, which was 
overruled, to which exception was noted by defendant 
(J. A. 82). The point of fatal variance was also raised 
by defendant’s proffered prayers Nos. 1 to 9, inclusive 
(J. A. 82-85, inclusive, each of which was overruled and 
exception taken, J. A. 83, 84, 85). 
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To make dear the ground of defendant’s objection as 
to the material and fatal variance between allegation in 
each of the twelve counts, and the testimony produced 
by the Government, in respect to the quantity of heroin 
hydrochloride alleged in each count, the record discloses 
the following: 


Proof produced by the 
Indictment alleges. Government’s chemist. 

Count 1. 289 grains (J. A. 1) 4.29 grains (J. A. 39) 

Count 2. 289 grains (J. A. 2) • 

Count 3. 383 grains (J- A. 2) 2.82 grains (J. A. 48) 

Count 4. 383 grains (J. A. 2-3) • 

Count o. 259 grains (J. A. 3) 3.84 grains (J. A. 55) 

Count 6. .259 grains (J. A. 3) * 

Count 7. 415 grains (J. A. 3) 6.15 grains (J. A. 64) 

Count 8. 415 grains (J. A. 4) * 

Count 9. 97 grains (J. A. 4) 1.44 (J. A. 78) 

Count 10. 97 grains (J. A. 4-5) * 

Count 11. 2,705 grains (J. A. 5) 40.03 (J. A. 78) 

Count 12.2,705 grains (J. A. 5) * 


Totals 8,301 grains 58.5 


■* Indicates that the theory of the Government was that 
the minimum quantity shown by the proof in support of 
the odd numbered counts was proof in support of the even 
numbered counts, in respect to the quantity alleged. 

The Government chemist, Dr. A. A. Spear, was the 
only expert who testified at the trial, examined in chief 
as to counts 1 and 2 (J. A. 38-39; cross examination, J. A. 
39-41); in chief as to counts 3 and 4 (J. A. 47-48; 
cross examination, J. A. 48); in chief as to counts 5 and 
6 (J. A. 55-56; cross examination, J. A. 56-58); in chief 
as to counts 7 and 8 (J. A. 64; cross examination, J. A. 
64-65); as to counts 9, 10, 11 and 12 (J. A. 76-78; cross 
examination, J. A. 78-79). 



Counsel for defendant asked Dr. Spear why it was that 
the correct number of grains of the heroin hydrochloride 
did not appear in the several counts of the indictment, 
as the indictment was not returned until the October 
term of 1942, and the witness replied that he did not 
know (J. A. 79). Counsel for defendant then asked wit¬ 
ness to refer to his memorandums and give the total 
weight of all the samples which he had identified, weighed, 
analyzed and testified to in this case (J. A. 79). The 
witness examined his memorandums and gave the total 
weight as being 4,150.80 grains of heroin hydrochloride 
and milk sugar or cane sugar. The witness further tes¬ 
tified that of this 4,150.80 grains, only 58.6 grains were 
heroin hydrochloride and the remaining 4,092.2 grains 
were milk or cane sugar (J. A. 79). 

In Guilbeau v. U. S. (C. C. A., La., 1923), 288 Fed. 731, 
prosecution for the sale of morphine sulphate, evidence 
of the sale of morphine hydrochloride is a substantial 
variance, and such evidence was not sufficient to support 
a conviction of the offense charged in the indictment, 
the variance not being cured by section 391 of Title 28, 
Judicial Code and Judiciary. 

In Coleman v. U. S., 26 Fed. (2d) 870 (C. C. A., 8, 
1928), a prosecution for unlawful sale of morphine under 
the Harrison Act, proof establishing the sale of sulphate 
hydrochloride, a derivative of morphine, it was held 
insufficient to sustain conviction. 

A mere mechanical mixture should be described by the 
name of its ingredients, 31 C. J. 731, citing Rex v. Bond, 
3 C. & K. 337, Cf. Kinney v. McNabb, 44 U. S. App. D. C. 
340, 345. 

In Berger v . U. S., 295 U. S. 78, 79, the court, at page 
82, says: 

“The general rule that allegations and proof 
must correspond is based upon the obvious require¬ 
ments (1) that the accused shall be definitely in- 
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formed as to the charges against him so that he 
may be enabled to present his defense and not 
be taken by surprise by the evidence offered at the 
trial; and (2) that he may be protected against 
another prosecution for the same offense” (cases). 

In St. L. & San Francisco Ry. v. Seale, 229 TJ. S. 156, 
the court said, at page 161 (bottom): 

“In short, the case pleaded was not proved and 
the case proved was not pleaded.” 

In D. C. v. Libbey, 9 U. S. App. D. C. 321, 323, 327, 
this court, at page 331, said: 

“The reasonable strictness required in criminal 
prosecutions • • • that the allegations and the 
proofs should conform to each other, would scarcely 
support an information for alleged unlawful occu¬ 
pation of a park or parking, when the fact is that 
there is no park, but only a vacant space liable 
some day at the will of the municipality to be 
converted into a park.” 

Defendant requested the court to grant defendants 
prayer No. 16 (J. A. 87), which was denied, and exception 
noted (J. A. 87). Said prayer is as follows: 

“If the jury believe from the evidence that the 
drug described in each count of the Indictment was 
heroin and cane sugar, the jury should acquit the 
defendant on the ground of a fatal variance, or if 
the jury entertain a reasonable doubt as to the 
difference of the description of the drug described 
in the Indictment and the evidence submitted by 
the Government in respect to said drug, then the 
jury should find the defendant not guilty.” 

.Defendant requested the court to grant his prayer 
No. 17 (J. A. 88), but the court denied the same, to which 
exception was reserved (J. A. 88). Said prayer reads as 
follows: 

“The jury are instructed as matter of law that 
in this prosecution for the violation of the Harri- 
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son Narcotic and of the Narcotic Drug Import and 
Export Acts, it is essential that the Government 
prove beyond a reasonable doubt that the chemical 
analysis of the alleged drug which the Government 
offered in evidence, and which was received in evi¬ 
dence, claimed to support a conviction of the de¬ 
fendant, must be found by the jury to contain 
exactly the same ingredients as the drug described 
in each count of the Indictment, otherwise the jury 
should return a verdict of not guilty under each 
count of the Indictment .’’ 

In the general charge, the court told the jury that the 
Government did not have to prove any specific quantity, 
if the substance sold happened to be made up of any 
other substance, together with that substance that the law 
provides shall not be sold, and if the jury found any 
content of heroin hydrochloride in that particular sub¬ 
stance, then it would be in violation of law (J. A. 95). 


POINT 2. 

Failure of proof on the part of the Government 
to show continuity of possession between the re- 
1 spective dates of the alleged sales and unlawful 
seizure of the substance or the exhibits offered by 
the Government and received in evidence in respect 
1 to each count of the indictment and the date of the 
trial precluded a verdict of guilty upon any count. 

The substance Ford testified that he purchased from 
defendant on August 26, 1942 (Gov. Ex. 1, contained in 
an envelope identified by Ford, containing his initials, 
J. A. 36). Ford testified he delivered same on that date 
to Narcotic Agent Trigstead (J. A. 30). 

Trigstead testified that he placed same in a 'larger 
envelope (Gov. Ex. la) and put same in the safe in office 
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of the Narcotic Bureau (J. A. 33); that on the following 
day (August 27,1942), according to Trigstead’s testimony, 
he took said envelope from the safe and delivered the 
same to a Mr. Keefer, a cleric in the office of the Govern¬ 
ment chemist , from whom he obtained a receipt (J. A. 
33); that before delivering same to Mr. Keefer, Trigstead 
testified he weighed same on a scale furnished to the • 
Narcotic Bureau of the U. S. Treasury Department 
(J. A. 33); that it weighed 326 grains; Gov. Ex. 1 con¬ 
tained the substance, in a small envelope, which was 
placed in a larger envelope, marked Gov. Ex. la. 

Dr. A. B. Spear, Government chemist, testified (J. A. 

38) that he received these envelopes (Gov. Exs. 1 and la) 
from Agent Trigstead on August 29, 1942, as shown by 
his, Spear’s, memorandum (held in his hand while testi¬ 
fying, J. A. 39); Dr. Spear testified: “I am positive that 
I received this envelope and saw it for the first time 
on August 29, 1942’’ (J. A. 39); asked if witness (Dr. 
Spear) knew whether or not Mr. Keefer received this 
same sample or envelope (Gov. Ex. 1) on August 27, 
1942, and witness replied: “I do not know, but my 
memorandum shows that I received it on August 29, 1942, 
from Agent Trigstead” (J. A. 39); that witness weighed 
contents and found same contained 289.6 grains of heroin 
hydrochloride and cane sugar, of which there were only 
4.29 grains of heroin hydrochloride and the remaining 
285.3 grains were cane sugar (J. A. 39); that heroin 
hydrochloride is a derivative of opium and the mixture 
of cane sugar and heroin hydrochloride is a mechanical 
mixture and neither loses its identity (J. A. 39). Asked 
if he could explain why it was that Agent Trigstead’s 
memorandum on the envelope (Gov. Ex. la) showed the 
weight of the contents on August 26, 1942, to be 326 
grains, and the witness’s weight on August 29, 1942, was 
289.6 grains, witness answered: “I cannot explain” {J. A. 

39) . Witness was asked on re-direct the operation of 
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the chemist's office, to which he answered there is a 
clerk there who receives samples or exhibits and he is 
authorized to give official receipts for anything which 
might be left by a narcotic agent (J. A. 39-40); that when 
he (witness) received the exhibit from Agent Trigstead 
he cannot say whether Agent Trigstead handed him the 
package personally, or whether he (witness) was even 
in the office when Agent Trigstead delivered the package 
to Mr. Keefer (J. A. 40). 

The substance Ford testified when he, on August 28, 
1942, purchased from defendant (Gov. Ex. 2) he initialed 
same and he delivered it to Agent Fields on same day 
(J. A. 42); and Agent Fields testified that after weighing 
said contents he placed Gov. Ex. 2 into a larger envelope, 
now Gov. Ex. 2a, initialing same, and writing thereon 
the Weight, 383 grains (J. A. 44); that Agent Fields 
testified, on cross examination (J. A. 45), that he placed 
Gov. Exs. 2 and 2a in the safe of the Narcotic Division, 
426 Sth St. N. W., on afternoon of August 28, 1942, 
where said exhibits remained until the following morning, 
when he, Fields, delivered said exhibits to Agent Trig¬ 
stead (J. A. 45); that Trigstead testified (J. A. 45) that 
he placed Gov. Exs. 2 and 2a in the safe of office of 
Narcotic Division on August 28, 1942, and that on August 
28, 1942, he delivered said exhibits to Mr. Keefer, for 
which said Keefer gave witness Trigstead a receipt 
(J. A. 45). 

On cross examination (J. A. 46), Agent Trigstead, when 
asked if Agent Fields delivered to him on August 29, 
1942, said Exs. 2 and 2a, Trigstead’s reply was “No.” 

Dr. A. B. Spear, Government chemist, testified (J. A. 
47) that on August 29, 1942, he received exhibits now 
known as Gov. Exs. 2 and 2a from Agent Trigstead, but 
on cross examination (J. A. 48) Dr. Spear testified that 
his inemorandum was handed to him by counsel for the 
Government, whilst witness is testifying, shows that the 
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witness did receive said exhibits from Agent Trigstead 
(J. A. 48). Witness was asked why witness’s memoran¬ 
dum shows that said Exs. 2 and 2a were received by 
him from Agent Trigstead when the receipt shows that 
one Keefer received said exhibits from Agent Trigstead 
(J. A. 48), to which witness replied that it was possible 
that he, witness, may have been out of his office when 
Agent Trigstead brought the envelope there and turned 
them over to Keefer, and that at some later date Keefer 
may have given them to witness (J. A. 48). 

The substance Ford testified that he purchased from 
defendant on September 22, 1942 (Gov. Ex. 5, J. A. 50, 
51), envelope identified by Ford (J. A. 51) by his initials, 
which Ford delivered to Agent Fields on that date 
(J. A. 51), who put his initials on envelope and handed 
same to Agent Trigstead in the office (J. A. 51); that 
Trigstead put his initials on the envelope, dated it, 9-22-42 
(J. A. 54), and he weighed the contents of the envelope 
on “our scales which we have in the office for that 
purpose and found the contents to weigh two hundred 
and fifty-nine grains” (J. A. 54); that he then put this 
envelope into a larger envelope and sealed the larger 
envelope which now contains the smaller envelope with 
its powdered substance (J. A. 54); witness Trigstead 
placed his initials and the date and weight of the 
aforesaid powdered substance on the outside of the 
sealed envelope and that “it was weighed and sealed 
in the presence of Agent Collins and placed the envelope 
in the safe in our office” (J. A. 54); Trigstead testified 
that on September 28, 1942, he took the envelope from the 
safe and delivered it to Mr. Keefer, employed in the office 
of the Government chemist, and Keefer gave witness 
(Trigstead) receipt for same (J. A. 54); witness identi¬ 
fied the small and larger envelopes (J. A. 54). 

Dr. A. B. Spear, Government chemist, testified (J. A. 
56) that he analyzed the powdered substance contained 


26 


in the aforesaid Gov. Ex. 5, which weighed 259.72 grains 
of heroin hydrochloride and milk sugar; heroin hydro¬ 
chloride is a derivative of opium and the mixture of 
cane sugar and heroin hydrochloride is a mechanical 
mixture and neither substance loses its identity; witness 
likened the mixture to a mixture of peanuts and popcorn, 
both retaining their original identity (J. A. 56); iden¬ 
tified larger envelope (Gov. Ex. 5a); witness testified that 
he received this large envelope containing the smaller 
envelope with its powdered contents from Agent Trig- 
steady at which time the smaller envelope, with its con¬ 
tents, was in the larger envelope, the latter being sealed 
and in a perfect condition (J. A. 56). On cross examina¬ 
tion, witness testified that his analysis disclosed that of 
said 259.72 grains of said powdered substance there 
were only 3.84 grains of heroin hydrochloride and the 
remaining 255.88 grains were milk sugar. Counsel for 
defendant asked witness if it was not a fact that witness 
received the said envelopes and their contents from a 
Mr. Keefer and not from Agent Trigstead, and witness 
obtained permission of the court to refer to a memo¬ 
randum in his, witness’s, own handwriting, in the custody 
of counsel for the Government, to refresh his memory, 
as he, witness, has no distinct recollection as to whether 
or not the envelopes and their contents now in question 
were handed to him, the witness or by Agent Trigstead; 
thereupon the desired memorandum was handed to the 
witness, who, after reading same, testified that the two 
envelopes (Gov. Exs. 5 and 5a) and contents were re¬ 
ceived by witness from Agent Trigstead and not from 
Mr. Keefer (J. A. 56), witness explaining, however, that 
when he states in this case he received the exhibit from 
a certain agent that (J. A. 56) doesn’t mean the agent 
placed it in his hand. He may have left it on the 
table in his office or turned it over to a clerk (J. A. 57). 

The substance Ford testified he purchased from de- 
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fendant on September 23, 1942 (Gov. Exs. 6 and 6a), 
contained in two envelopes, was identified by Ford by bis 
initials thereon; that Ford testified (J. A. 59) that after 
he purchased the “stuff” he looked around in vicinity 
of 4th and L Streets, but did not see either Agent Trig- 
stead or Agent McCordic; that he telephoned to the 
Narcotic Office of the Treasury Office and contacted Agent 
Collins, telling him that he, Ford, had the two envelopes, 
each containing a half ounce of “stuff,” and that Agents 
Trigstead and McCordic were not at 8th and L Streets 
to meet him, as witness had stayed in defendants house 
between 2 and 2 y 2 hours; that Agent Collins met witness 
(Ford) and the latter gave him the two envelopes after 
placing his initials on them (J. A. 59); that Agent Collins 
testified (J. A. 60) that he received a ’phone call the 
evening of September 23, 1942, from Rufus Ford, in¬ 
forming him that he was at 8th and L Streets, and had 
two envelopes containing a substance which Ford 
said he had purchased with money furnished him by 
Agent Trigstead that afternoon; that he had been de¬ 
layed a couple of hours in defendant’s home and that 
Agent Trigstead and the other agent must have become 
tired waiting and had left; that witness met Ford at 8th 
and L Streets, who put his initials on each of the en¬ 
velopes and gave them to witness (J. A. 61); that witness 
put his initials on the envelopes, date, 9-23-42, and time, 
10 P. M.; that witness kept these envelopes in his posses¬ 
sion until next morning when he gave them to Agent 
Trigstead in the Narcotic Office. 

Agent Trigstead testified (J. A. 62) that on September 
24, 1942, Agent Collins gave witness two envelopes in 
our office (Gov. Exs. 6 and 6a), which witness initialed, 
then weighed the substance contained in each envelope 
and found total weight of substance in both envelopes 
was 415 grains, in the presence of Agent Fields, after 
which witness placed the two envelopes (Gov. Exs. 6 and 
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6a) into a larger envelope, which witness sealed by secur¬ 
ing metal clamps, and placed on the outside of the 
larger envelope, the date, 9-24-42, 415 grains, and wit¬ 
ness’s initials; that witness placed the larger envelope, 
containing the two small envelopes (which contained pow¬ 
dered substance) into a safe in our office, locking the 
safe; that on September 28, 1942, witness opened the 
safe, taking therefrom the sealed envelope, and delivered 
same to Mr. Keefer, in Government chemist’s office, for 
which he gave witness an official receipt in his own name 
(J. A. 62); that witness now identifies the envelopes 
(Gov. Exs. 6 and 6a). 

Dr. A. B. Spear, Government chemist, testified (J. A. 
64 ) that he received the two small envelopes (Gov. Exs. 
6 and 6a) which witness identified, and which were 
sealed within a larger envelope (Gov. Ex. 7), which said 
envelopes witness testified he received from Agent Trig- 
stead. and not from Mr. Keefer, as far as witness could 
recall (J. A. 64); that the envelope (Gov. Ex. 7) was today 
in the same condition as when he received it except that 
it was now torn at one end; that witness tore it open 
to get the smaller envelopes contained in it; that witness 
weighed and analyzed the contents of the two small 
envelopes, the weight being 415.92 grains of heroin 
hydrochloride and milk sugar; that heroin is a derivative 
of opium and that the addition of cane sugar is a 
mechanical mixture, neither substance losing its identity. 

On cross examination, witness testified that he person¬ 
ally received said three envelopes from Agent Trigstead 
and not from Mr. Keefer, as far as -he could recall; that 
of the 415.92 grains there were only 6.15 grains of heroin 
hydrochloride, or 1.48 per centum of the total of 415.92 
grains of the powdered substance (contained in the two 
said small envelopes, Gov. Exs. 6 and 6a) was actually 
heroin hydrochloride, the remaining 409.77 grains of said 
powdered substance was milk sugar (J. A. 64); that wit- 
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ness broke the seal, weighed, and analyzed the powdered 
substance on September 29, 1942 (J. A. 65). 

The substance Ford testified (J. A. 66) he purchased 
from defendant on Sept. 24, 1942 (Gov. Ex. 9) contained 
in an envelope, identified by Ford by his initials thereon 
(J. A. 66), Ford testified he delivered same on that date 
to Narcotic Agent Fields, who testified (J. A. 68) that he 
placed his initials and date on said envelope and gave 
same to Agent Trigstead on Sept. 24,1942; that the latter 
testified (J. A. 73) that he weighed contents which were 
97 grains and placed same in a larger envelope (Gov. Ex. 
10), initialing same and placed it in safe in office (J. A. 
73), and on Sept. 28, 1942, witness Trigstead took en¬ 
velope from safe and also Gov. Ex. 12 [cardboard box 
and 8 small envelopes Gov. Exs. 8a to 8h] and delivered 
same to Mr. Keefer , taking his receipt therefor (Gov. 
Ex. lid, J. A. 75). 

Dr. A. B. Spear, Government chemist, testified on direct 
examination (J. A. 77-8) that he received the aforesaid 
Exhibits 9, 10 and 12, from Agent Trigstead (J. A. 78), 
and on cross examination (J. A. 79) witness testified at 
first [referring to witness ’ memorandum] that he received 
the said samples or said Exhibits 9,10 and 12, from Agent 
Trigstead and that the memorandum of witness verified 
this (J. A. 79); witness added: that when he says that 
Trigstead gave witness samples witness can’t say for 
certain whether Trigstead left them at his office or 
whether he received them in person, again referring to 
the set-up of witness’ office and the practice of receiving 
exhibits there by the clerk and the giving of a receipt 
(J. A. 79); that witness weighed contents of Gov. Ex. 9, 
which was 97 grains of heroin hydrochloride and milk 
sugar—that is 1.44 grains of heroin hydrochloride and 
remaining 95.56 were grains of milk sugar; that witness 
weighed Gov. Ex. 12 and found same to be 2,705 grains 
and his analysis showed only 40.03 grains of heroin hy- 
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drochloride and remaining 2,664.97 grains were milk 
sugar (J. A. 78); witness testified that the total Govern¬ 
ment exhibits weighed 4,15(180 grains, of which 58.6 grains 
were heroin hydrochloride and the remaining 4,092.2 
grains were milk or cane sugar (J. A. 79). 

Defendant requested the court to grant defendant’s 
prayer No. 15 (J. A. 87) as follows: 

“The jury are instructed as matter of law that 
if they believe from the evidence that the continu¬ 
ity of possession or custody of any article offered 
1 and received in evidence in this case alleged to have 
been purchased from the Informer, Rufus Ford, 
was broken at any time between the time of the al- 
I leged purchase of such article by said Informer 
1 Rufus Ford up to the time the said article was of¬ 
fered and received in evidence, it is the duty of the 
1 jury not to consider such article as evidence tend¬ 
ing to support or prove any count of the indict¬ 
ment; and if the jury find from the evidence that 
the chain of continuity of possession or custody was 
broken with respect to each of the alleged purchases 
of such article described in the Indictment, then 
it is the duty of the jury to return a verdict of not 
guilty as to each count of the Indictment.” 

The said prayer was denied and defendant noted an 
exception (J. A. 87). In denying the prayer the court 
said that he would give it in substance, but we complain 
that in his general charge to the jury upon the subject 
of continuity of possession the language used by the court 
is different in meaning (J. A. 98) because the court told 
the jury that if “the particular substance fell into no 
other hands than the officers and their immediate superi¬ 
ors y and remained with them for the purpose of presenta¬ 
tion as evidence in court if an indictment should be re¬ 
turned by the grand jury.” (Italics supplied.) The un¬ 
disputed evidence was that Naj^otic Agent Trigstead de¬ 
livered all of the samples, notHnis superior, but to a sub- 
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ordinate clerk named Keefer, taking his receipt thereof, 
and the said Keefer was not summoned as a witness, nor 
did he testify in this case, and no explanation was given 
for his failure to testify. 

We submit that the court committed error in denying 
defendant’s prayer No. 15. Loftus v. D. C., 50 U. S. App. 
D. 0. 285. 


POINT 3. 

Counts 1, 3, 5, 7 and 9 fail to allege a crime 
under the Harrison Anti-Narcotic Act in that it is 
alleged in each of said counts that the sale was 
made “not in pursuance of a written order from 
the said Rufus Ford, on a form issued for that pur¬ 
pose BT THE COMMISSIONER OF INTERNAL 
REVENUE” whereas the authority to issue such 
written order is vested IN THE COMMISSIONER 
OF NARCOTICS to prepare such a form and dis¬ 
tribute the same to the Collectors of Internal Rev¬ 
enue, who in turn are authorized to issue the same, 
and each of the said odd numbered counts fails to 
state an offense by reason of the misdescription 
aforesaid, and each of them is bad. 

By act of Congress, approved June 14, 1930 (46 Stat. 
585) there wus created in the Department of the Treasury 
a bureau known as the Bureau of Narcotics and office of 
Commissioner of Narcotics. 

On July 1, 1930, by Treasury Decision No. 2, the Sec¬ 
retary of the Treasury promulgated an Order prescribing 
the duties and powers of the Commissioner of Narcotics 
and other officers and employees of the aforesaid Bureau 
of Narcotics, pursuant to the authority contained in the 
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aforesaid act of Congress, approved June 14, 1930 (46 
Stat. 585), as follows: 

“III. Rights, privileges, powers and duties con- 
1 ferred and imposed upon the Commissioner of Nar¬ 
cotics. 

“(1) There are hereby conferred and imposed 
upon the Commissioner of Narcotics, subject to the 
general supervision and direction of the Secretary 
of the Treasury, all the rights, privileges, powers, 
and duties conferred or imposed upon the Com¬ 
missioner of Internal Revenue (and which are 
transferred to and conferred and imposed upon the 
Secretary of the Treasury bv subdivision [a] of 
section 4 of the act of March 3, 1927) by the act of 
December 17, 1914, as amended, known as the Har¬ 
rison Narcotic Law, or by the act entitled, ‘An Act 
regulating the manufacture of smoking opium 
within the United States and for other purposes,’ 

1 approved January 17, 1914, in so far as such rights, 
privileges, powers, and duties relate to— 

“(a) The investigation and the detection and 
punishment of violations of either of the above 
laws or any regulations issued thereunder; • • • 

“(d) The prescribing of forms and order forms 
vnder any of the above acts; 

• • • • • 

“(2) Power is hereby conferred upon the Com¬ 
missioner of Narcotics to prescribe such regulations 
as he may deem necessary for the execution of the 
functions imposed upon him or upon the officers 
of employees of the Bureau of Narcotics, but all 
1 regulations and changes in regulations shall be sub- 
1 ject to the approval of the Secretary of the Treas¬ 
ury. • * * 

(Italics supplied.) 

By act of Congress, approved February 10, 1939 (Title 
26, section' 2554 [a], U. S. Code, 1940, same as sec. 2554 
[a] Internal Revenue Code), it is provided: 
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“It shall be unlawful for any person to sell, bar¬ 
ter, exchange or give away any of the drugs men¬ 
tioned in section 2550 (a) except in pursuance of a 
written order of the person to whom such article 
is sold, bartered, exchanged or given, on a form to 
be issued in blank for that purpose by the Secre- 
’ tary 17 [of the Treasury]. 

Subsection (f) of the said sec. 2554 provides: 

“The Secretary [of the Treasury] shall cause 
suitable forms to be prepared for the purposes 
above mentioned, and shall cause the same to be dis¬ 
tributed to collectors [of internal revenue ] for 
sale by them to those persons who shall have reg¬ 
istered and paid the special tax as required by 
sections 3221 and 3220 in their districts, respec¬ 
tively ; and no collector shall sell any of such 
forms to any person other than a person who 
has registered and paid the special tax as required 
by the said sections in his district.” * • • (Ital¬ 
ics supplied.) 

Attention is directed to Title 26, sec. 2606, TJ. S. Code, 
1940 (53 Stat 283), same as sec. 2606, Internal Revenue . 
Code (1939), which provides: 

“The Secretary [of the Treasury] is author¬ 
ized to confer or impose any of the rights, privi¬ 
leges, powers, and duties in respect of narcotic 
drugs conferred upon him by subchapters A and 
B of this chapter [title 26, sec. 2606, U. S. Code, 
1940: chap. 23, Internal Revenue Code] and part 
V of subchapter A of chapter 27 [I. R. C.] upon 
the Commissioner of Narcotics, or any officer or 
employee of the Bureau of Narcotics, and to con¬ 
fer or impose upon the Commissioner of Internal 
Revenue, or any of the officers or employees of 
the Bureau of Internal Revenue, any of such 
rights, privileges, powers and duties which, in the 
opinion of the Secretary [of the Treasury], may 
be necessarv in connection rcith internal revenue 
taxes.” (Italics supplied.) 
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Pursuant to the foregoing authorization the Secre¬ 
tary of the Treasury issued the following Treasury De¬ 
cision 4884, which retained in force Treasury Decision 
No. 2 of July 1, 1930, supra, directing the Commissioner 
of Narcotics to prescribe the order forms required un¬ 
der the Harrison Act and to issue same to the Col¬ 
lectors of Internal Revenue. 

(T. D. 4884) 

Prescribing regulations under the internal-reve¬ 
nue code 

Treasury Department, February 11, 1939. 

To Collectors of Internal Revenue and Others Con¬ 
cerned: 

All regulations (including all Treasury deci¬ 
sions), prescribed by, or under authority duly del¬ 
egated by, the Secretary of the Treasury, appli¬ 
cable under any provision of law on the date of 
the enactment of the internal-revenue code, to the 
extent such provision of law is superseded by the 
code, are hereby prescribed under, and made ap¬ 
plicable to, the provisions of the code correspond¬ 
ing to the provisions of law so superseded, inso¬ 
far as any such regulation is not inconsistent with 
the code. 

These regulations are issued under authoritv of 
the provisions of sections 1928, 2559 and 2606 of 
the internal-revenue code and under such other 
provisions of the code as correspond with the sev¬ 
eral provisions of law under which any regula¬ 
tion or Treasury decision hereby prescribed and 
made applicable was issued. 

H. Morgenthatj, Jr., 
Secretary of the Treasury. 

[Filed with the Division of the Federal Register 
February 11, 1939, 153 p. m.] 
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The principle of law under discussion is the same that 
was decided in Fleischer , et al., v. U. S., 302 U. S. 218 
(reversing 91 F. [2d] 404), in which the Supreme Court 
held: 

“ Registration of stills for the production of dis¬ 
tilled spirits should be with the District Super¬ 
visor of the Alcohol Tax Unit in the Bureau of 
Internal Revenue. 

“A count charging conspiracy to commit the 
offense of possessing such stills ‘without having 
the same registered with the Collector of Internal 
Revenue, as required by law/ is therefore bad. 
(C/. Rev. Stats, sec. 3258; 26 U. S. C. sec. 1162.) ” 

An examination of the decision of above case in the 
Circuit Court of Appeals (91 F. [2d] 404) discloses that 
the foregoing point is not contained in the decision of 
that court. 

It is our contention that counts 1, 3, 5, 7 and 9 of the 
indictment in the instant case are bad because each of 
them alleges that the sale was made “not in pursuance 
of a written order from the said Rufus Ford, on a form 
issued in blank for that purpose by the Commissioner 
of Internal Revenue ’ 1 whereas the allegation should have 
been “not in pursuance of a written order from the said 
Rufus Ford, on a form prescribed by the Commissioner 
of Narcotics and issued by him in blank for that purpose 
to the Collectors of Internal Revenue.” 
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POINT 4. 


Reversible error was committed in admitting in 
evidence, over objection and exception of defend¬ 
ant (J. A. 80-81) of Gov. Ex. 8 (which consisted 
of a cardboard box containing 8 small envelopes in 
each of which was a white powdered substance be¬ 
ing numbered, respectively, 8a to 8h, inclusive, 
placed in a large envelope, Gov. Ex. 12) to supply 
proof of counts 11 and 12 of the indictment, said 
exhibits having been found on a shed on premises 
adjoining defendant’s home, and which were seized 
by narcotic agents when they unlawfully entered 
defendant’s home and yard, without a search war¬ 
rant, or any warrant of arrest when the defendant 
was taken into custody, no proof having been of- 
1 fered by the Government tending to show that said 
1 exhibits were the property of defendant, said trans¬ 
action being an unlawful search and seizure and in 
violation of the Fourth Amendment to the Consti- 
tution of the United Statev-,#-£< z 7~L J 

Taylor v. U. S., 286 U. S. 1 (oo F. 2d 58, reversed). 

U. S. v. Lefkowitz , et al. } 285 U. S. 452 (52 F. 2d 
52, affirmed). 

Gouled v. U. £., 255 U. S. 298. 

Weeks v. U . S., 232 U. S. 383. 

Goldstein v. U. S., 316 U. S. 114. 

The defendant was arrested on Sept. 24, 1942, by the 
Narcotic Agents and Lieut. Robert Bryant, in charge of 
the narcotic squad of the Metropolitan Police Force, at 
Agent Trigstead’s request, while defendant was in his 
own home, 4th & L Sts. N. W., without any warrant of 
arrest or search warrant having been issued (J. A. 67, 

69, 71). Defendant’s counsel objected to any testimony 
relating to the entry by the narcotic agents, or any of 
them, in defendant’s home, or upon his premises, on 
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Sept. 24, 1942, to which the witness Trigstead was about 
to testify on the ground that it has appeared by the tes¬ 
timony that no warrant of arrest had been obtained for 
defendant and that no search warrant had issued au¬ 
thorizing the search of defendant’s premises or his home, 
but the court overruled said objection, to which ruling 
defendant’s counsel noted an exception (J. A. 71). There¬ 
upon, the witness, Trigstead, testified: Agents Collins, 
Morrison and I entered defendant’s home by way of the 
kitchen door, on Sept. 24, 1942. Witness saw defendant 
standing in the back of his home; that Agents Collins 
and witness then went through the kitchen into the back 
yard; that by this time Agents McCordie and Fields also 
entered the back yard of defendant’s home; that Agents 
McCordie and Collins started looking around said back 
yard and up on the shed in defendant’s yard; that Agent 
Collins pointed out to witness a cardboard box, which was 
on top of a shed, located in a yard of the adjoining prop¬ 
erty, which witness was informed was rented by a Miss 
Bessie Bagley, the address being 1031 4th St. N. W., 
whereas defendant’s premises is 1033 4th St. N. W.; 
that witness climbed on the roof of the shed and got the 
box, removed a rubber band around the box, which con¬ 
tained eight small envelopes, each envelope containing a 
white powered substance; there were also some spoons 
in the box; that there were no revenue stamps on them; 
a cardboard box was handed to witness by counsel for 
the Government, which witness identified (J. A. 72); wit¬ 
ness further testified that he placed defendant under ar¬ 
rest, taking him to our office, 426 5th St. N. W., and later 
that afternoon, we took him to No. 1 precinct station, 
where we caused him to be locked up, and there placed 
a charge against him for violation of the Harrison and 
the Narcotic Import and Export Acts (J. A. 72). Wit¬ 
ness testified (J. A. 73) that he weighed the contents of 
the eight envelopes, contained in the cardboard box, which 
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had been found on the above mentioned shed, located on 
the property adjoining defendant’s home (J. A. 73); that 
witness found the weight of the white powdered contents 
of these envelopes to be 2,705 grains, after which wit¬ 
ness put these eight envelopes with their contents, into 
a larger envelope, and sealed the latter envelope; that 
witness wrote on the outside of this larger envelope the 
date, 9-24-42, and 2,705 grains, my initials, and time of 
day witness weighed same, and on the other side of the 
envelope, where witness sealed it, • witness wrote: 
“Weighed and sealed 9-24-42 by (writing my initials) and 
in the presence of Agent Fields.” Witness had Agent 
Fields initial same (J. A. 73); this was sealed also by 
metal clamps and the condition of it was the same ex¬ 
cept for tear at end; that witness placed the larger en¬ 
velope in the safe in our office and locked the safe (J. A. 

74 ) ; that witness turned over the large envelope contain¬ 
ing the eight small envelopes and their contents, which 
had been found by him in the aforesaid cardboard box 
to Mr. Keefer at the office of the Government chemist 
on Sept. 28, 1942, taking his receipt therefor (J. A. 74- 

75) . Said envelopes and contents were identified by the 
witness, when produced at the trial. 

Dr. A. B. Spear, Government chemist, testified (J. A. 
78) that he identified the above mentioned large en¬ 
velope containing eight small envelopes and their con¬ 
tents (now marked Gov. Ex. 12) which he received from 
Agent Trigstead; that the large envelope was sealed; 
that witness opened the large envelope and removed the 
eight small envelopes, weighing and analyzing their con¬ 
tents; that the weight was 2,705 grains and that his 
analysis showed same to be 2,705 of heroin hydrochloride 
and milk sugar—that “this substance is a mechanical 
mixture of heroin hydrochloride and milk sugar but that 
neither one of the ingredients loses its identity.” That 
heroin is a derivative of opium. Witness further testi- 
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fied that of the 2,705 grains contained in Gov. Ex. 12 
there were only 40.03 grains of hydrochloride and the 
remaining 2,664.97 grains were of milk sugar (J. A. 78); 
that witness made analysis on Sept. 29, 1942 (J. A. 78- 
79). The foregoing exhibits were offered and received 
in evidence as tending to prove the allegations of counts 
11 and 12 of the indictment, to which offer defendant’s 
counsel objected on the following grounds: because (1) 
the evidence of the Government chemist is that of the 
2,705 grains contained in said exhibit there were only 
40.03 grains of heroin hydrochloride and the remainder 
of said white powered substance, 2,664.97 grains, were 
milk sugar, and there is a material and fatal variance 
between the allegation in each of counts 11 and 12 and 
the evidence, in that each of said counts alleges 2,705 
grains of hydrochloride; (2) because the continuity of 
possession and custody of Gov. Ex. 12, consisting of Gov. 
Exs. Nos. 8a to 8h, inclusive, was broken tjwt between 
the time of the seizure of same and the time of this 
trial; and (3) because it appears from the Government’s 
evidence witnesses of the Government entered the prem¬ 
ises of defendant without a search warrant or warrant of 
arrest for defendant, and while searching defendant’s 
back yard, in an unlawful manner, discovered the afore¬ 
said cardboard box (Gov. Ex. No. 8), containing Gov. 
Exs. Nos. 8a to 8h, inclusive—the white powered sub¬ 
stance—on a shed in the back yard of property adjoining 
defendant’s premises; and (3) because there was a fail¬ 
ure of proof that the said box and its contents were the 
property of the defendant, or that the same had ever 
been in his possession, but the court overruled said 
objection, to which ruling defendant noted an exception, 
and all of the aforesaid exhibits were admitted and re¬ 
ceived in evidence (J. A. 81). 
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POINT 5. 

Count 11 charges THE PURCHASE by defend¬ 
ant of 2,705 grains of heroin hydrochloride and the 
Government offered no evidence to prove, or tend¬ 
ing to prove, the allegations of count 11. Count 12 
is based on the subject-matter of count 11, in that 
said count 12 charges that the defendant did at the 
District of Columbia on the same date set forth in 
1 count 11, “fraudulently, and knowingly receive, 
conceal, buy, sell, and facilitate the transportation 
and concealment after importation of a certain 
quantity of a certain derivative of opium, to wit, 
2,705 grains of heroin hydrochloride, the said Clar¬ 
ence Cromer then and there well knowing that said 
heroin hydrochloride had been then and there and 
theretofore imported into the United States contrary 
to law.” 

Count 11 was drafted under the Harrison Act and 
count 12 was drafted under the Jones-Miller Act. 

Count 11 is an omnibus count (J. A. 5) and alleges that 
on September 24, 1942, defendant in this District, 

“knowingly, wilfully, unlawfully, and feloniously 
purchased from a person or persons, whose name 
or names are to the said Grand Jurors unknown, 
a certain quantity of a certain derivative of opium, 
to wit, two thousand seven hundred and five grains 
of heroin hydrochloride, which said heroin hydro¬ 
chloride, purchased by the said Clarence Cromer as 
aforesaid, was not then and there in the original 
stamped packages , nor from the original stamped 
packages .” (Italics supplied.) 

The Government offered no evidence tending to prove 
the said 11th count In fact, there is no evidence in this 
record tending to show that defendant made any purchase 
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from any person, known or unknown, of “a certain de¬ 
rivative of opium, to wit, two thousand seven hundred 
and five grains of heroin hydrochloride” or any other 
quantity, nor did the Government offer any evidence tend¬ 
ing to prove a “purchase” by defendant of any opium, or 
its derivative, referred to in said 11th count, which was 
not “in the original stamped packages, nor from the orig¬ 
inal stamped packages” as alleged in said count, yet the 
jury, in its general verdict of guilty, found the defend¬ 
ant guilty on said count, and the court imposed a sentence 
upon defendant of 20 months to 5 years by reason of 
such conviction. 


POINT 6. 

The unusual method pursued by counsel for 
the Government in examining Government’s 
witnesses partially, thereby limiting cross ex¬ 
amination, and thereafter constantly recalling 
them for re-examination in the Government’s 
case in chief, during the trial of this case, which 
consumed from April 12, 1943, until April 19, 1943, 
was not only, in effect, an invasion of the court’s 
order, made at the beginning of the trial putting 
all witnesses under the usual rule of separation, 
such procedure afforded opportunity to witnesses 
to discuss the evidence, and resulted in the denial 
of a fair and impartial trial and of due process of 
law within the meaning of the Fifth Amendment 
to the Federal Constitution. 

The trial of this case began on April 12, 1943, before 
Justice McGuire (J. A. 28) and continued until April 
19, 1943 (J. A. 7), when the verdict of the jury was ren¬ 
dered (J. A. 7). 
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The first witness produced by the prosecution was the 
aforesaid Rufus Ford, the paid informer (Bill of Ex¬ 
ceptions, J. A. 28). 

Instead of the usual procedure in the trial of a criminal 
case, in the examination of a witness, the prosecuting at¬ 
torney only partially examined the witness Ford in re¬ 
spect to the subject-matter of the indictment (J. A. 28- 

30) , and then the cross examination occurred (J. A. 30- 

31) , limited to the testimony of the witness in chief. 
Thereafterwards, witness Ford was recalled by the prose¬ 
cution on four separate occasions during the progress 
of the trial and each time he was examined in chief in 
regard to the different counts of the indictment. 

The bill of exceptions sets forth the testimony of the 
witness, in chief and on cross examination, upon the oc¬ 
casion of his appearance as a witness on said five times 
during the trial (in chief, J. A. 28-30, cross examina¬ 
tion, J. A. 30-31; in chief, J. A. 41-42, cross examination, 
42-43; in chief, J. A. 50-51, cross examination 51-52; in 
chief, J. A. 58-59, cross examination, J. A. 59-60; in 
chief, J. A. 66-67, cross examination, J. A. 67). 

The foregoing unusual method was pursued by the pros¬ 
ecution in regard to the examination of the other wit¬ 
nesses produced by the Government (with the exception 
of Narcotic Agents Collins and McCordic), namely, Nar¬ 
cotic Agents Trigstead, Fields and Dr. Spear, the Gov¬ 
ernment chemist. 

Agent Trigstead testified on five different occasions 
(in chief, J. A. 30-34, cross examination, J. A. 34-35; in 
chief, J. A. 45, cross examination, 46-47; in chief, 54-55, 
cross examination, 55; in chief, J. A. 61-63, cross ex¬ 
amination, J. A. 63; in chief, J. A. 71-75, cross examina¬ 
tion, J. A. 75-76). 

Agent Fields testified on five different occasions (in 
chief, J. A. 35-37, cross examination, J. A. 37-38; in chief, 
J. A. 43-44, cross examination, J. A. 44-45; in chief, J. 
A. 52-53, cross examination, J. A. 53-54; in chief, J. A. 
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63, cross examination, 63-64; in chief, J. A. 67-70, cross 
examination, 70). 

Dr. Spear, Government chemist, testified on five dif¬ 
ferent occasions (in chief, J. A. 38-39, cross examination, 
J. A. 39-41; in chief, J. A. 47-48, cross examination, J. A. 
48-50; in chief, J. A. 55-56, cross examination, J. A. 56- 
58; in chief, J. A. 64, cross examination, 64-66; in chief, 
J. A. 77-78, cross examination, J. A. 78-80). 

Before the opening statement of counsel for the Gov¬ 
ernment was made to the court and the jury, on the de¬ 
fendants motion, all witnesses were ordered by the 
court separated and excluded from the court room and 
put under the usual rule (J. A. 28). 

It would appear that the method pursued by the prose¬ 
cution in partial examination of the Government’s wit¬ 
nesses, and constantly recalling them, in the Govern¬ 
ment’s case in chief, as hereinbefore set forth, was, in 
effect, an evasion of the court’s order (J. A. 28) and 
highly prejudicial to the defendant. The Government’s 
witnesses, during the intervals of the long trial, had op¬ 
portunity to confer with one another with reference to 
the case, and the evidence being adduced by the Govern¬ 
ment. An instance of this forms the basis of the de¬ 
fendant’s motion for a mistrial (J. A. 47), which motion 
was overruled, to which an exception w T as taken (J. A. 
47). The facts which occasioned defendant’s motion for 
a mistrial were the following: 

Dr. A. B. Spear, the Government chemist, testified in 
behalf of the prosecution, among other things, that he 
personally received the envelopes containing the Govern¬ 
ment’s exhibits or samples weighed and analyzed by him, 
and forming the basis of the Government’s evidence of¬ 
fered tending to support the allegations of the indict¬ 
ment, from Narcotic Agent Trigstead, in each instance 
(J. A. 38 [bottom], J. A. 47 [14th line from bottom of 
page], J. A. 56 [top and bottom of said page 56], J. A. 
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64 [14 lines from top of said page 56, and 13 lines from 
bottom of page 56], J. A. 78 [top of page]). 

The Government offered in evidence six receipts from 
one R. S. Keefer, alleged to be an employee in the office 
of the witness Dr. A. B. Spear, Government’s chemist, 
delivered to Narcotic Agent Trigstead, a witness in this 
case, when said Trigstead turned over all of the afore¬ 
said samples which constituted the Government’s exhibits 
in this case, which said receipts were received in evi¬ 
dence without objection (J. A. 81-82). 

The bill of exceptions sets forth “The said R. S. Keefer 
was neither summoned as a witness by the Government 
in this case, nor did the said R. S . Keefer testify at the 
trial of this case ” (J. A. 82). (Italics supplied.) 

The bill of exceptions sets forth that Narcotic Agent 
Trigstead testified that after receiving the Government’s 
exhibits (being the samples relied upon as tending to 
support the allegations of the indictment), which the wit¬ 
ness testified he received from the informer Ford (who 
had testified that he purchased the same from the de¬ 
fendant), he, Trigstead, placed said samples or exhibits 
in the safe of the Narcotic Office; that he, Trigstead, 
afterwards delivered the said samples or exhibits to the 
aforesaid R. S. Keefer, taking his receipt on each occa¬ 
sion of such delivery, and that he, the witness, Trigstead, 
and Narcotic Agent Morrison were the only persons (J. 
A. 46) who had access to said safe (J. A. 33, 45, 54, 62, 
74). 

No explanation was made at the trial why the afore¬ 
said R. S. Keefer was not produced as a -witness in this 


case. 
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POINT 7. 

The defendant’s motion to withdraw a juror and 
to declare a mistrial on the ground of the misbe¬ 
havior of two Government’s witnesses, namely, 
Narcotic Agents Trigstead and Fields, when said 
Trigstead admitted on the witness stand that dur¬ 
ing the noon recess of the court he and said Fields 
had discussed the testimony previously testified to 
by said Fields as to who in the office of the Nar¬ 
cotic Division (wherein Government exhibits in this 
case were kept) had access to the safe in said office, 
which resulted in a change in the testimony on the 
part of the witness Trigstead (who testified after 
said discussion between him and said Fields), de¬ 
spite the fact that the court had ordered the wit¬ 
nesses not to discuss the facts of this case with any¬ 
one, or among themselves, during the recess of the 
court during the pendency of this trial. 

The bill of exceptions sets forth (J. A. 45) that after 
Gov. Exs. 2 and 2a [subject-matter of counts 
3 and 4] were weighed that Agent Fields testified that 
he placed them in the safe in the office of the Narcotic 
Division on Aug. 28, 1942, where they remained until the 
following morning. Asked how many persons in + hat 
office had access to the safe and he testified “three” (J. 
A. 45). Asked to name them, and he testified they were 
Agents Morrison, Trigstead and myself (Fields’ witness). 

Agent Trigstead, called by the Government (J. A. 45) 
testified: “I placed the sealed envelope in the safe in the 
office of the Narcotic Division of the U. S. Treasury.” 

On cross examination, Trigstead testified (J. A. 46) 
that he is positive that he, himself, placed the envelope 
containing the said samples (Gov. Exs. 2 and 2a) in the 
safe of the Office of the Narcotic Division of the U. S. 
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Treasury D.ept., at 426 5th St. N. W., on Aug. 28, 1942. 
Asked how many persons had access to that safe and 
the witness said “Only two” (J. A. 46). Asked to name 
them, and witness replied: “Agent Morrison and my¬ 
self.” Asked if Agent Fields had access to the safe and 
witness answered “No, he did not.” Asked if Agent 
Fields delivered to witness on Aug. 29, 1942, the said 
exhibits, now known as Gov. Exs. 2 and 2a, to which wit¬ 
ness answered “No” (J. A. 46). 

•Counsel for the Government thereupon asked witness 
what he meant by the words “access to the safe,” to 
which witness replied: “Having a key to the safe and 
only Agent Morrison and himself had a key to the safe, 
although when the safe was open the agents were free to 
place exhibits and other things therein” (J. A. 46). [The 
court then adjourned for luncheon.] 

The court resumed its session at 1:45 P. M., when 
Agent Trigstead was recalled as a witness by the Govern¬ 
ment, with the permission of the court. Counsel for the 
Government asked the witness to explain the circumstan¬ 
ces surrounding the placing of the Gov. Exs. 2 and 2a 
in the safe of the Narcotic Office on Aug. 28, 1942, to 
which witness replied that he had opened the safe for the 
purpose of placing the exhibits in the safe, but whether 
he actually placed the envelope containing the exhibits 
in the safe, or whether they were actually placed there 
by Agent Fields he, witness, did not recall (J. A. 46). 
Witness testified that he did know that the said envelope 
had been placed there at that time in his presence. 

Thereupon, defendant’s counsel pointed out to the 
court that he had reason to believe that during the noon 
recess of the court. Agents Trigstead and Fields had dis¬ 
cussed between themselves the testimony that had been 
given by each of them during the morning session of the 
court, in violation of the court’s admonition to the wit- 
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nesses not to discuss the case with any one or even among 
themselves (J. A. 46). Thereupon, the court permitted 
defendant’s counsel to interrogate the witness Trigstead 
with respect to whether or not during the noon recess 
he had discussed with Agent Fields the testimony that 
each had given during the morning session of the court, 
with respect to how many persons had access to the safe 
in their office, and as to which Agent had actually placed 
the sealed envelope in question into the same safe on 
Aug. 28, 1942. To this question the witness Trigstead re¬ 
plied “Not exactly” (J. A. 47). At this point, the court 
took over the examination of the witness, who, in re¬ 
sponse to questions asked by the court, testified that he 
had not discussed any testimony during the noon recess 
of the court but that during said recess he had asked 
Agent Fields who had access to the safe in their office. 

Thereupon, defendant’s counsel moved the court to with¬ 
draw a juror and declare a mis-trial because of the wit¬ 
ness’ failure to heed the admonition of the court, which 
motion was overruled, to which defendant’s counsel noted 
an exception (J. A. 47). The court thereupon admonished 
the witness not to discuss anything whatsoever with any 
of the witnesses in the case, and that if anything of that 
character came to the court’s attention again the court 
would deal with the witness summarily (J. A. 47). The 
court however failed to instruct the jury to disregard the 
testimony of the said witnesses Trigstead and Fields, 
each of whom was recalled by the Government three times 
to testify as witnesses (J. A. 54, 61, 70, 52, 63, 67). 


POINT 8. 


Denial of defendant’s prayer No. 23 (J. A. 89) 
in regard to the inconsistency of testimony of wit¬ 
nesses. 

The appellant requested the court to grant his prayer 
No. 23 which was denied to which exception was reserved 
(J. A. 89). Said prayer reads as follows: 

“The court instructs the jury that if they be¬ 
lieve from the evidence in this case that there is 
a conflict or inconsistency in the testimony of any 
witness or witnesses who have testified in the case, 
upon any material fact in the case, and that by 
reason of such conflict or inconsistency the jury 
are not satisfied beyond all reasonable doubt as to 
what the fact or truth of the matter is, then the 
jury should give the defendant the benefit of such 
doubt, and should find a verdict of not guilty.” 


POINT 9. 

The judgment and sentence imposed upon the 
defendant is void for uncertainty and ambiguity. 

The court imposed upon the appellant the following un¬ 
certain and ambiguous sentence (J. A. 11-12), namely: 

“whereupon it is considered by the court that 
for his said offense the defendant be committed 
to the custody of the Attorney-General or his au¬ 
thorized representative for imprisonment for the 
period of Forty (40) months to Ten (10) years 
and pay a fine of Five Thousand ($5,000.00) Dol¬ 
lars on count two; and Forty (40) months to Ten 
(10) years on each of counts four, six, eight, ten, 
and twelve, each count to run concurrently and con¬ 
currently with count two ; and Twenty (20) months 
to Five (5) years on count one, to take effect at 
expiration of sentence imposed on count two; and 
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Twenty (20) months to Five (5) years on each of 
counts three, five, seven, nine, and eleven, each 
count to run concurrently and concurrently with 
sentence imposed on count one; and thereupon the 
court fixed the amount of bond on appeal in this 
case at Twenty-five thousand ($25,000.00) Dollars. ’ ’ 
(Italics supplied). 

It will be observed that that part of the sentence that , 
imposes imprisonment for forty (40) months to ten years 
on each of counts four, six, eight, ten and twelve, each 
count to run concurrently and concurrently with count 
two, is undoubtedly uncertain, indefinite and ambiguous, 
and the wording of that part of the sentence of twenty 
(20) months to five (5) years on each of counts 3, 5, 7, 

9 and 11, each count to run concurrently and concurrently 
with sentence imposed on count one is likewise uncertain, 
indefinite and ambiguous. The sentence of the trial court 
is in solidoj and it seems to us that it fails to inform 
either the Attorney-General or his representative, or the 
defendant, definitely, as required by law as to the term 
of imprisonment imposed upon the defendant. In view of 
this situation, we submit that the sentence is void for un¬ 
certainty. Compare Fleisher et al. f v. V. S., 302 U. S. 

218. It is our contention that the law demands that the 
sentence of a court in a criminal case must be certain 
in order that if the prisoner is to serve the same he will 
know without any doubt the term he is required to ex- 
ecute. Z£.&. 3 £>3,3 6*/’ 

It is respectfully submitted that the judgment in this 
case should be reversed. 

M. EDWARD BUCKLEY, Jr., 

406 5th Street, N. W., 
Washington, D. C., 

LEVI H. DAVID, 

Bond Building, 
Washington, D. C., 
Attorneys for Appellant 
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District Court of the United States 
- for the District of Columbia 


Criminal No. 71004 


United States 


Clarence Cromer 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Wash¬ 
ington, in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings had, in the 
above-entitled cause, to wit: 

1 G. J. No. 26,854 

Criminal No. 71004 

Violation Harrison Narcotic Act, and Violation "Narcotic 
Drugs Import and Export Act. 

Filed in open court Nov. 30, 1942. Charles E. Stewart, 
Clerk. 

District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 

October Term, A.D. 1942. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Clarence Cromer, on, to wit, the twenty-sixth 
day of August 1942, and at the District of Columbia afore¬ 
said, unlawfully, wilfully, knowingly and feloniously did sell, 
barter, exchange, and give away to one Rufus Ford, a certain 
quantity of a certain derivative of opium, to wit, two hundred 
and eighty-nine grains of heroin hydrochloride, not in pur¬ 
suance of a written order from the said Rufus Ford, on a form 
issued in blank for that purpose by the Commissioner of In¬ 
ternal Revenue; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States.. 
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CLARENCE CROMER VS. UNITED STATES 
SECOND COUNT 


And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Clarence Cromer, on, to wit, the twenty-sixth 
day of August 1942, and at the District of Columbia afore¬ 
said, did then and there fraudulently and knowingly receive, 
conceal, buy, sell, and facilitate the transportation and con¬ 
cealment after importation, of a certain quantity of a certain 
derivative of opium, to wit, two hundred and eighty-nine 
grains of heroin hydrochloride, the said Clarence Cromer then 
and there well knowing that the said heroin hydrochloride 
had been then and there and theretofore imported into the 
United States contrary to law; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 


2 THIRD COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Clarence Cromer, on, to wit, the twenty-eighth day 
of August 1942, and at the District of Columbia aforesaid, 
unlawfully, wilfully, knowingly and feloniously did sell, bar¬ 
ter, exchange, and give away to one Rufus Ford, a certain 
quantity of a certain derivative of opium, to wit, three hun¬ 
dred and eighty-three grains of heroin hydrochloride, not in 
pursuance of a written order from the said Rufus Ford, on a 
form issued in blank for that purpose by the Commissioner of 
Internal Revenue; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

FOURTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Clarence Cromer, on, to wit, the twenty-eighth 
day of August 1942, and at the District of Columbia aforesaid, 
did then and there fraudulently and knowingly receive, con¬ 
ceal, buy, sell, and facilitate the transportation and conceal¬ 
ment after importation, of a certain quantity of a certain 
derivative of opium, to wit, three hundred and eighty-three 
grains of heroin hydrochloride, the said Clarence Cromer then 
and there well knowing that the said heroin hydrochloride had 
been then and there and theretofore imported into the United 
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States contrary to law; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

FIFTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

3 That one Clarence Cromer, on, to wit, the twenty- 

second day of September 1942, and at the District of 
Columbia aforesaid, unlawfully, wilfully, knowingly, and felo¬ 
niously did sell, barter, exchange and give away to one Rufus 
Ford, a certain quantity of a certain derivative of opium, to 
wit, two hundred and fifty-nine grains of heroin hydrochloride, 
not in pursuance of a written order from the said Rufus Ford, 
on a form issued in blank for that purpose by the Commissioner 
of Internal Revenue; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

SIXTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Clarence Cromer, on, to wit, the twenty-second 
day of September 1942, and at the District of Columbia afore¬ 
said, did then and there fraudulently and knowingly receive, 
conceal, buy, sell, and facilitate the transportation and con¬ 
cealment after importation, of a certain quantity of a certain 
derivative of opium, to wit, two hundred and fifty-nine grains 
of heroin hydrochloride, the said Clarence Cromer then and 
their well knowing that the said heroin hydrochloride had been 
then and there and theretofore imported into the United States 
contrary to law; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

SEVENTH COUNT 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Clarence Cromer, on, to wit, the twenty-third day 
of September 1942, and at the District of Columbia aforesaid, 
unlawfully, wilfully, knowingly, and feloniously did sell, bar¬ 
ter, exchange, and give away to one Rufus Ford, a certain 
quantity of a certain derivative of opium, to wit, four hun¬ 
dred and fifteen grains of heroin hydrochloride, not in pursu- 



ance of a written order from the said Rufus Ford* on a 
4 form issued in blank for that purpose by the Com¬ 
missioner of Internal Revenue; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 


EIGHTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Clarence Cromer, on, to wit, the twenty-third day 
of September 1942, and at the District of Columbia aforesaid, 
did then and there fraudulently and knowingly receive, con¬ 
ceal, buy, sell, and facilitate the transportation and conceal¬ 
ment after importation, of a certain quantity of a certain de- 
riative of opium, to wit, four hundred and fifteen grains of 
heroin hydrochloride, the said Clarence Cromer then and there 
well knowing that the said heroin hydrochloride had been then 
and there and theretofore imported into the United States con¬ 
trary to law; against the form of the statute in such case made 
and provided and against the peace and government of the said 
United States. 

NINTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Clarence Cromer, on, to wit, the twenty-fourth day 
of September 1942, and at the District of Columbia aforesaid, 
unlawfully, wilfully, knowingly and feloniously did sell, bar¬ 
ter, exchange, and give away to one Rufus Ford, a certain 
quantity of a certain derivative of opium, to wit, ninety-seven 
grains.of heroin hydrochloride, not in pursuance of a written 
order from the said Rufus Ford, on a form issued in blank for 
that purpose by the Commissioner of Internal Revenue; 
against the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 

TENTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

5 That one Clarence Cromer, on, to wit, the twenty-- 

fourth day of September 1942, and at the District of 
Columbia aforesaid, did then and there fraudulently and know¬ 
ingly receive, conceal, buy, sell, and facilitate the transporta¬ 
tion and concealment after importation of a certain quantity of 
a certain derivative of opium, to wit, ninety-seven grains of 



heroin hydrochloride, the said Clarence Cromer then and there 
well knowing that the said heroin hydrochloride had been then 
and there and theretofore imported into the United States 
contrary to law; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

ELEVENTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Clarence Cromer, on, to wit, the twenty-fourth day 
of September 1942, and at the District of Columbia aforesaid, 
then and there knowingly, wilfully, unlawfully, and feloniously 
purchased from a person cm* persons, whose name or names are 
to the said Grand Jurors unknown, a certain quantity of a cer¬ 
tain derivative of opium, to wit, two thousand seven hundred 
and five grains of heroin hydrochloride, which said heroin 
hydrochloride, purchased by the said Clarence Cromer as afore¬ 
said, was not then and there in the original stamped packages, 
nor from the original stamped packages; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 


TWELFTH COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Clarence Cromer, on, to wit, the twenty-fourth day 
of September, 1942, and at the District of Columbia aforesaid, 
did then and there fraudulently and knowingly receive, conceal, 
buy, sell, and facilitate the transportation and concealment 
after importation of a certain quantity of a certain 
6 derivative of opium, to wit, two thousand seven hundred 
and five grains of heroin hydrochloride, the said Clarence 
Cromer then and there well knowing that the said heroin hy¬ 
drochloride had been then and there and theretofore imported 
into the United States contrary to law; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 

Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

Ham W. Bass, 

Foreman. 
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District Court of the United States for the District of 

Columbia 

Friday, December 4, 1942. 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Proctor, presiding. 

• * * • * 


No. 71004 

United States 
vs. 

Clarence Cromer 

Indicted for Vio. Harrison Narcotic Act and Vio. Narcotic 
Drugs Import and Export Act 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, according to his recognizance, and by 
his attorney, M. E. Buckley, Esquire; whereupon the defendant 
being arraigned upon the indictment, the reading whereof he 
specifically waives pleads not guilty thereto, and for trial puts 
himself upon the country and the Attorney of the United 
States doth the like. 

8 District Court of the United States for the District of 

Columbia 

Monday, April 12, 1943. 

The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire, presiding. 

• * • * • 


No. 71004 
United States 


vs. 

Clarence Cromer 

Indicted for Vio. Harrison Narcotic Act, and Vio. Narcotic 
Drugs Import and Export Act 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, according to his recognizance, and by 
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his attorney, M. Edward Buckley, Jr., Esquire; and thereupon 
comes a jury of good and lawful persons of the District of Col¬ 
umbia, to wit: Mrs. Edith Greenberg Baturin, Earl E. Sizer, 
Charles H. Cullen, Robley E. Dickerson, Oscar F. Ellis, James 
M. Self, Jeremiah Sullivan, George W. Bradley, Robert W. 
Talks, John J. Catloth, James G. Thompson, Leonard W. 
Jacobs, who being sworn to well and truly try the issue joined 
herein are respited until the meeting of the Court tomorrow. 

MEMORANDA 

April 13,1943—jury respited from day to day to and includ- 
• ing April 16, 1943. 

April 16, 1943—Jury respited until April 19, 1943. 

9 District Court of the United States for the District 

of Columbia 

Monday, April 19,1943. 

The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire, presiding. 

* * * * * 

No. 71004 - 

United States ' 
vs. 

Clarence Cromer 

Indicted for Vio. Harrison Narcotic Act and Vio. Narcotic 
Drugs Import and Export Act 

Come again the parties aforesaid, in manner as aforesaid, and 
the same jury that was respited in this case yesterday; where- 
' upon the said jury upon their oath say that the defendant is 
guilty in manner and form as charged in the indictment; where¬ 
upon said defendant is committed to the Washington Asylum 
and Jail; and the defendant is granted until May 3, 1943, in 
which to file motion for a new trial. 
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10 In the District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 
Criminal No. 71004 

United States 
vs. 

Clarence Cromer, defendant 

Filed May 3,1943. Charles E. Stewart, clerk. 

Motion for a new trial 

Comes now the defendant, Clarence Cromer, by his Attorney 
of record, M. Edward Buckley, Jr., and respectfully moves this 
Honorable Court to grant the defendant a new trial for the 
following reasons: 

1. That the verdict was contrary to the evidence. 

2. That the Court erred by refusing to grant the motion for 
a directed verdict, as to each of the 12 counts of the indictment, 
said motion having been made by the defendant’s Attorney 
at the close of the Government’s case. 

3. That the Court erred by refusing to grant the defendant’s 
prayers, namely, prayers numbers 1,2, 3, 4, 5, 6, 7, 8, 9, 11,16, 
22,28,29. 

4. That the Court erred by refusing to grant the motion 
for a directed verdict, which motion was made by the Defend¬ 
ant’s Attorney at the close of the Government’s Case, on the 
grounds that there was a material., fatal variance betwen the 
allegations in each and every count of the indictment, and the 
testimony and evidence offered and received in behalf of the 
Government. 

5. That the Court erred in permitting certain exhibits, which 
were classified for identification purposes, as Government ex¬ 
hibits, to be admitted as evidence, namely each and every Gov¬ 
ernment exhibit offered by the Government as evidence. 

6. That the Court erred by refusing to grant a motion for a. 
directed verdict, which was made by the defendant’s Attorney 
as to the 11th count of the indictment, on the ground that the 
Government failed, to mention or prove, that the certain Gov¬ 
ernment exhibits, which were required by law to be in or from 
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the original stamped packages, and were admitted by the Court 
as evidence, was not in or from the original stamped 

11 package as alleged in the indictment. 

7. That the Court erred by altering, or granting in 
part or refusing to grant the defendant’s prayers, as submitted 
by the defendant, namely, prayer numbers, 10, 12, 13, 14, 15, 
17,18, 20, 21, 23, 24, 25, 26. 

8. That the Court erred in refusing to instruct the jury that 
the proof required in the Courts under an indictment for viola¬ 
tion of the Harrison Narcotic Act is different from the proof 
required under the Jones-Miller Act. 

9. That the Court erred in refusing to direcr a verdict as 
requested by a motion, made by the defendant’s Attorney, as to 
counts 1,3,5,7,9 and to each of these counts of the indictment, 
on the grounds that, Title 26, United States Code Section 1044 
(a) which reads “Commissioner of Internal Revenue”: as is 
set forth in Counts 1, 3, 5, 7, 9, of this indictment, has been 
changed by Section 2554 (a) of Title 26, United States Code r 
to read, “Secretary of the Treasury,” and the Government 
failed to prove anything with respect to the “Secretary of the- 
Treasury.” 

. 10. That the Government failed to prove that the Secretary" 
of the Treasury, even though authorized by Statute to dele¬ 
gate such authority as to “order forms” as alleged in counts l r 
3,5, 7, 9, did or has delegated such authority since the law has 
been changed by Section 2554 (a), Title 26 United States Code, 
to the Commissioner of Internal Revenue, as alleged in the 
indictment. 

11. That the indictment fails to allege and the Government 
failed to prove that the heroin content of the mass weight of 
each of the Government exhibits of the compound offered by 
the Government as evidence, contained more heroin than that 
which is allowed by law under Title 26 United States Code Sec¬ 
tion 2551 (a). 

12. That the Court erred in refusing to declare a mistrial, 
when a motion for a mistrial was made by the Attorney for the 
defendant, when Government witness admitted on the wit¬ 
ness stand afternoon recess, that during noon recess, he 

12 and second agent had discussed the testimony pre¬ 
viously testified to by the second agent, despite the fact* 

that the Court had instructed the witnesses and jury not to die- 
cuss the facts of the case, with anyone or even among them¬ 
selves during the noon recess. 
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' 13. and for other reasons apparent on the face of the record. 

M. Edward Buckley, Jr. 

M. Edward Buckley, Jr. 

406 5th Street NW., Washington, D. C. 

Attorney for defendant. 

Copy of the foregoing Motion received this 3d day of May, 
1943;. 

Edward M. Curran, 

1 Edward M. Curran, 

United States. 
By: Bernard Margolis, 

Bernard Margolis, 

Assistant United States Attorney. 

13 District Court of the United States for the 

District of Columbia 

Monday, May 10, 1943. 

The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire, presiding. 

» * * # * 

No. 71004 

United States 
vs. 

Clarence Cromer 

Indicted for Vio. Harrison Narcotic Act and Vio. Narcotic 
Drugs Import and Export Act 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, M. 
Edward Buckley, Jr., Esquire; and thereupon the defendant’s 
motion for a new trial, coming on to be heard, after argument 
by the counsel, is submitted to the Court. 
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14 District Court of the United States for the 

District of Columbia 

Tuesday, May IS, 1943. 

The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire, presiding. 

• * • * • 

No. 71004 

United States 
vs. 

Clarence Cromer 

Indicted for Vio. Harrison Narcotic Act and Vio. Narcotic 
Drugs Import and Export Act 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, according to his recognizance, and by 
his attorney, M. Edward Buckley, Jr., Esquire; and thereupon 
the defendant’s motion for a new trial coming on to be heard, 
after argument by the counsel is submitted to the Court and 
is by the Court denied. 

15 District Court of the United States for the 

District of Columbia 


Friday, May 21, 1943. 

The Court resumes its session pursuant to adjournment: 

Mr. Justice McGuire, presiding. 

• * * * • 


No. 71004 

United States 
vs. 

Clarence Cromer 

i 

Indicted for Vio. Harrison Narcotic Act and Vio. Narcotic 
Drugs Import and Export Act 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, M. 
Edward Buckley, Jr., Esquire; and thereupon it is demanded of 



12 1 CLARENCE CROMER VS. UNITED STATES 


the defendant what further he has to say why the sentence of 
the law should not be pronounced against him and he says 
nothing except as he has already said; whereupon it is con¬ 
sidered by the Court that for his said offense the defendant be 
committed to the custody of the Attorney General or his au¬ 
thorized representative for imprisonment for the period of 
Forty (40) months to Ten (10) years and pay a fine of Five 
Thousand ($5,000.00) Dollars on count two; and Forty (40) 
months to Ten (10) years on each of counts four, six, eight, 
ten, and twelve, each count to run concurrently and concur¬ 
rently with count two; and Twenty (20) months to Five (5) 
years on count one, to take effect at expiration of sentence im- 
1 posed on count two; and Twenty (20) months to Five 

16 (5) years on each of counts three, five, seven, nine, and 
eleven, each count to run concurrently and concurrently 

with sentence imposed on count one; and thereupon the Court 
fixed the amount of bond on appeal in this case at Twenty-five 
Thousand ($25,000.00) Dollars. 

MEMORANDA 

May 26, 1943—Notice of appeal; grounds of appeal; ac¬ 
knowledgment of service by Ass^t U. S. Attorney, filed. 

May 27 1943.—Cost bond ($100.00) on appeal approved and 
filed. 

17 i In the District Court of the United States for 

the District of Columbia 

Criminal No. 71004 

United States 
vs. 

Clarence Cromer 

Filed June 11, 1943. Charles E. Stewart, Clerk. 

Assignment of errors 

The appellant Clarence Cromer, by his Counsel, M. Edward 
Buckley, Jr., hereby assigns the following errors committed, 
by the Trial Court: 

11 To grant the defendant’s motion, made at the conclusion 
of the Government’s case, to direct the jury to find a verdict 
Of not guilty on all of the counts. 





2. To grant the defendant’s motion, made at the conclusion 
of all of the evidence in the case, to direct the jury to render 
a verdict of not guilty on all of the counts. 

3. The court erred in refusing to grant defendant’s renewal 
motion to direct the jury to render a verdict of not guilty, at 
the conclusion of all of the evidence offered by the Government, 
the defendant not having submitted any evidence. 

4. The trial court erred in overruling defendant’s motion to 
order a mistrial based upon the following facts: 

(a) That while Government witness Trigstead was testify¬ 
ing in behalf of the prosecution, a recess was ordered by the 
court: * 

(b) And upon the reassembling of the court the said witness 
resumed the witness stand and continued to testify: and 

(c) It developed upon examination of the said witness that 
he had discussed, during the recess of the court, certain facts 
of this case, which had been previously testified by a Govern¬ 
ment witness named Fields during the morning session of the 
court in violation of a previous order of the court prohibiting 
such misconduct upon the part of any witness, and because 
prior to the noon recess the trial court instructed the witnesses, 
as well as the jurors, not to discuss the case with anyone 
during the recess of the court, and not even among 

themselves. ' 

18 5. The trial court erred in refusing to grant each of 

the following prayers, as requested, which were offered 
separately, and to the refusal of the court to grant each of the 
said prayers, defendant, by his counsel, noted an exception: 

Defendant’s Prayer No. 1 

The defendant, by his counsel, moves the court to instruct 
the jury to render their verdict of not guilty on counts 1, 2, 
3, and 4, and each of them of the Indictment: on the ground 
of a material, fatal variance between the allegation in each 
of said counts and the testimony offered and received in be¬ 
half of the Government, namely, each of the said counts alleges 
that the drug therein set forth was and is heroin hydrochlo¬ 
ride, whereas the testimony in behalf of the Government' tends 
to prove that the said drug was a mechanical .mixture 
consist of heroin hydrochloride and cane sugar. ^ . 

Defendant’s Prayer No. 2 

The defendant, by his counsel, moves the court to 
the jury to render their verdict of not guilty on counts 5, 
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7,8,9,10,11, and 12 of the Indictment, and each of said counts, 
on the ground of a material, fatal variance between the alle¬ 
gation in each of said counts and the testimony offered and 
received in behalf of the Government, namely each of the 
said counts alleges that the drug therein set forth was and is 
heroin hydrochloride, whereas the testimony in behalf of the 
Government tends to prove that the said drug was and is a 
mechanical mixture which consisted of heroin hydrochloride 
and milk sugar. 

Defendant's Prayer No. 3 

The defendant, by his counsel, moves the court to instruct 
the jury to render their verdict of not guilty on counts 1, 3, 5, 
7, and 9, and each of them of the Indictment herein, on the 
ground that each of the said counts alleges that the defendant 
did sell, barter, exchange, and give away to one Rufus Ford, 
on the respective dates set forth in each of the said counts, 
a certain number of grains of heroin hydrochloride, not in 
pursuance of a written order -from the said Rufus Ford, on a 
i form issued in blank for that purpose by the Commis- 
19 sioner of Internal Revenue, whereas on the date of the 
alleged commission of the offence in each of the said 
counts set forth, the statute, in relation to the subject mat¬ 
ter in each of said counts set forth, provided that it shall be 
unlawful for any person to sell, barter, exchange or give away 
any of the drugs mentioned in section 2550 a Title 26, of the 
United States Code, except in pursuance of a written order 
of the person to whom such article is sold, bartered, ex¬ 
changed, or given, on a form to be issued in blank for that 
purpose by the Secretary of the Treasury. 

1 Defendant’s Prayer No. 4 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 1 and 2, 
and each of them of the Indictment, on the ground of a ma¬ 
terial, fatal variance in that each of the said counts alleges 
that the quantity of heroin hydrochloride set forth in each of 
said counts was, to wit: 289 grains, whereas the evidence sub¬ 
mitted by the Government tending to support such allegation 
in each of the said counts shows only 4.286 grains. 

Defendant’s Prayer No. 5 

The defendant, by his counsel, moves the court to instruct 
the-jury to render a verdict of not guilty on counts 9 and 10, 
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and each of them, of the Indictment, on the ground of a mate¬ 
rial fatal variance in that each of the said counts alleges that the 
quantity of heroin hydrochloride set forth is each of the said 
counts was, to wit: 97 grains, whereas the evidence submitted 
by the Government tending to support such allegation in said 
counts shows only 1.44 grains. 

Defendant’s Prayer No. 6 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 11 and 12, 
and each of them of the Indictment, on the ground of a mate¬ 
rial fatal variance in that each of the said counts alleges that 
the quantity of heroin hydrochloride set forth in each of the 
said counts was, to wit, 2.705 grains whereas the evidence sub¬ 
mitted by the Government tending to support such 
20 allegation on each of the said counts shows only 40.03 
grains. 

Defendant’s Prayer No. 7 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 3 and 4, 
and each of them, of the Indictment, on the ground of a mate¬ 
rial fatal variance, in that in each of the said counts alleges 
that the quantity of heroin hydrochloride set forth in each of 
said counts was, to wit: 383 grains, whereas the evidence sub¬ 
mitted by the Government tending to support such allegation 
in each of the said counts shows only 2.819 grains. 

Defendant’s Prayer No. 8 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 5 and 6, 
and each of them of the Indictment, on the ground of a mate¬ 
rial, fatal variance in that each of the said counts alleges that 
the quantity of heroin hydrochloride set forth in each of .the 
said counts was, to wit: 259 grains, whereas the evidence sub¬ 
mitted by the Government tending to support each allegation 
in each of the said counts shows only 3.84 grains. 

Defendant’s Prayer No. 9 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 7 and 8, 
and each of them, of the Indictment, on the ground of a mate¬ 
rial, fatal variance in that each of the said counts alleges that 
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the quantity of heroin hydrochloride set forth in each of the 
said counts was, to wit: 415 grains, whereas the evidence sub¬ 
mitted by-the Government tending to support each allegation 
in the said counts shows only 6.155 grains. 

Defendant’s Prater No. 10 

The Court instruct the jury as matter of law that a person 
who by education, study, and experience has become an expert 
in any art, science or profession, and who is called as a witness, 
may give his opinion as to any such matter in which he is versed 
and which is material to the case. 

21 The Jury should consider such expert opinion and 
should weigh the reasons, if any, given for it, and give 
such opinion to which the jury deems the same is entitled. 

Defendant’s Prayer No. 11 

The Court instructs the jury that when and if the jury 
should find that it was within the power of the Government 
to produce stronger and more satisfactory evidence than that 
which was offered and submitted on a material point, the 
jury should view with distrust the weaker and less satis¬ 
factory evidence actually offered and submitted on that 
point. ; . r 

Defendant’s Prayer No. 12 

The Court instructs the jury that if they believe that any 
witness wilfully has testified falsely as to any material matter, 
the jury are at liberty to disregard all or any part of the 
testimony of such witness. 

# Defendant’s Prayer No. 13 

The Court instructs the jury that the guilt of the accused 
is not to be inferred because the facts proved are consistent 
with his guilt, but they must be inconsistent with his 
innocence. 

Defendant’s Prayer No. 14 

The Court instructs the jury that a reasonable doubt is 
that state of the case, which after the entire comparison and 
consideration of all the evidence, leaves the minds of the 
jurors in that condition that they cannot say they feel an 
abiding conviction, to a moral certainty, of the truth of the 
charges set forth in the Indictment. The burden of proof is 




upon the Government. All the presumptions of law inde¬ 
pendent of evidence are in favor of innocence; and every 
person is presumed to be innocent until he is proved guilty. 
If, upon such proof there is a reasonable doubt remaining, 
the accused is entitled to the benefit of an acquittal For it 
is not sufficient to establish a probability, though a strong one 
arising from the doctrine of chances, that the fact charged 
is more likely to be true than the contrary; but the evidence 
must establish the truth of the fact to a reasonable and 
22 moral certainty; a certainty that convinces and directs 
the understanding, and satisfies the reason and judg¬ 
ment of those who are bound to act conscientiously upon it. 
This we take to be proof beyond a reasonable doubt; because 
if the law, which mostly depends upon considerations of a 
moral nature, should go further than this and require absolute 
certainty, it would exclude circumstantial evidence altogether^ 

Commonwealth v. Webster, 5 Cush. (Mass.), 295, charge of 
Court, approved Perovich v. TJ. S., 205 U. S. 86. 

Defendant’s Prayer No. 15 

The jury are instructed as matter of law that if they be¬ 
lieve from the evidence that the continuity of possession or 
custody of any article offered and received in evidence in this 
case alleged to have been purchased by. the Informer Rufus 
Ford, was broken at any time between the time of the alleged 
purchase of such article by said Informer Rufus Ford up to 
the time the said article was offered and received in evidence, 
it is the duty of the juiy not to consider such article as evidence 
tending to support or prove any count of the Indictment; and 
if the jury find from the evidence that the chain of continuity 
of possession or custody was broken with respect to each of 
the alleged purchases of such article described in the Indict¬ 
ment, then it is the duty of the jury to return a verdict of 
guilty as to each count of the Indictment. 

Defendant’s Prayer No. 16 

If the jury believes from the evidence that the drug de¬ 
scribed in each count of the Indictment was heroin and cane 
sugar the jury should acquit the defendant on the ground of 
a fatal variance, or if the jury entertains a reasonable doubt 
as to the difference of the description of the drug described 
in the Indictment and the evidence submitted by the Govern¬ 
ment in respect to said drug, then the jury should find the 
defendant not guilty. 
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Defendant’s Prayer No. 17 •" 

The jury are instructed as matter of law that in this pros¬ 
ecution for the violation of the Harrison Narcotic and 
23 of the Narcotic Drugs Import and Export Acts, it is 
essential that the Government prove beyond a reason¬ 
able doubt that the chemical analysis of the alleged drug which 
the Government offered in evidence, and which was received 
in evidence claimed to support a conviction of the defendant, 
must be found by the jury to contain exactly the same in¬ 
gredients as the drug described in each count of the Indict¬ 
ment, otherwise the jury should return a verdict under each 
count of the Indictment. 

* Defendant’s Prayer No. 18 

The Court instructs the jury as matter of law that it is the 
duty of the jury to consider the testimony of a paid Informer 
with great caution and suspicion, especially one who has a 
record of convictions by a court of offenses involving moral 
turpitude. 

Defendant’s Prayer No. 19 

The Court instructs the jury to return a verdict of not 
guilty upon each count of the Indictment on the ground of 
a fatal variance between the allegation contained in each 
count with respect to the drug therein set forth, and the evi¬ 
dence produced by the Government as tending to support 
said description of said drug set forth in each count of the 
Indictment. 


Defendant’s Prayer No. 20 

The Court instructs the jury that in order to find a verdict 
of guilty under any count of the Indictment, the burden of 
proof is upon the Government to submit evidence correspond- 
' ing in substance to the material allegations of the Indictment, 
and the description of the drug set forth in the Indictment 
is material in this case. And if the jury find from the evidence 
that the ingredients of the drug mentioned or described in the 
Indictment are different from the drug described in the evi¬ 
dence, as disclosed by a chemical analysis, then the jury 
should find a verdict of not guilty in this case. 
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' Defendant’s Prater No. 21 

The Court instructs the jury that where the Government 
relies upon circumstantial evidence to prove the offense 
charged in the Indictment, or any element of such of- 
24 fense. the jury must be satisfied beyond all reasonable 
doubt that the specific offense has been or was com¬ 
mitted by the defendant in the specific maner and form as 
charged in the Indictment; and the jury must not only be 
satisfied that all the facts and circumstances proved are con¬ 
sistent with the defendant’s having committed the offense 
charged, but they must also be satisfied that the facts and 
circumstances are such as to be inconsistent with any other 
rational conclusion that the defendant is guilty as charged, 
before the jury can convict the defendant. If there is a lack 
of sufficient evidence upon any material or essential fact or 
circumstances necessary to be proved beyond all reasonable 
doubt in order to convict, then such lack of evidence is suffi¬ 
cient to raise a reasonable doubt as to such fact or circum¬ 
stance, and the jury should acquit the defendant. 

Defendant’s Prayer No. 22 

The Court instructs the jury that circumstantial evidence 
must always be scanned with scrutiny and acted upon with 
the greatest caution, and can never justify a verdict of guilty, 
especially of an offense where the penalty may be confinement 
in the penitentiary unless the facts and circumstances proved 
are of such character as to produce in fair and unprejudiced 
minds a moral conviction of the guilt of the defendant beyond 
all reasonable doubt, and unless the jury believe from all of 
the evidence that each and every material element of the of¬ 
fense as charged in the Indictment has been proved by the 
Government beyond all reasonable doubt, then the jury should 
find the defendant not guilty. 

Defendant’s Prayer No. 23 

The Court instructs the jury that if they believe from the 
evidence in this case that there is a conflict or inconsistency 
in the testimony of any witness or witnesses who have testi¬ 
fied in the case, upon any material fact in the case, and that 
by reason of such conflict or inconsistency the jury are not 
satisfied beyond all reasonable doubt as to what the fact or 
truth of the matter is, then the jury should give the defendant 
the benefit of such doubt, and should find a verdict of not 
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Defendant's Prates 27 

The Court instructs the jury that a reasonable doubt is de¬ 
fined to mean such a doubt as to leave a juror's mind, after 
a candid and impartial investigation of all the evidence, so 
undecided that he is unable to say that he has an abiding con¬ 
viction of the defendant's guilt, or such a doubt as in the 
graver and more important transactions of life, would cause 
a reasonable and prudent man to hesitate and pause. 

Defendant’s Prayer No. 28 

The Court instructs the jury that the Indictment in this 
case charges the defendant with the violation of certain sec¬ 
tions of An Act of Congress, commonly known as the Harrison 
Narcotic Act, and Narcotic Drugs, Import and Export Act, 
which primarily, are revenue statutes of the United States, 
and in addition to certain penal sections of the said Act of 
Congress, it is also therein and thereby provided that certain 
taxes shall be levied, and assessed, against the defendant and 
paid to the United States at a certain rate, set forth in the Stat¬ 
utes, in accordance with the number of grains mentioned and 
set forth in the Indictment herein, if the defendant is con¬ 
victed upon any count of the Indictment. The Court, there¬ 
fore, instructs the jury that before the jury is authorized to 
find the defendant guilty upon any one count of the Indictment 
the jury must be satisfied beyond a reasonable doubt from the 
evidence that the Government has proven the specific num¬ 
ber of grains specified, in any such count. In other words, 
the allegation in each count in respect to the number of grains 
therein set forth is a material allegation and necessary to be 
proven. 

27 Defendant's Prayer No. 29 

The court instructs the jury that if the jury should convict 
the defendant upon any one, or more counts of the Indictment 
in this case, it would thereafter become the duty, under the 
law, of the Secretary of the Treasury of the United States, or 
his authorized Assistants, to levy an assessment against the 
defendant which assessment would be based upon the quantity 
of grains of heroin hydrochloride set forth in the count or 
counts of the Indictment herein upon which the defendant 
had been convicted, if he is convicted herein as aforesaid, such 
finding by the jury herein would be Res Judicata as to the 
quantity of grains thereby preventing the defendant from 
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relitigating such question as to the quantity, and if the de¬ 
fendant failed to pay the assessment to the United States Gov¬ 
ernment, the said United States, or its proper officials, would 
through a warrant of restraint attach and seize the property 
of the defendant in order to satisfy the amount of such assess¬ 
ment. Therefore, before the jury is authorized to find the de¬ 
fendant guilty upon any count of the Indictment the jury must 
be satisfied beyond a reasonable doubt from the evidence in 
this case that the Government has proven the specific number 
of grains set forth in any such count in said Indictment the 
number of grains set forth in each count being a material and 
necessary allegation to be proven in this case. 

6. The court erred in refusing to instruct the jury, at the 
reqiiest of the defendant, that the Jones-Miller Import Export 
Act requires different proof from that required under the Har¬ 
rison Narcotic Act in order to convict the defendant on counts 
2, 4, 6, 8, 10, and 12, which request was made by counsel for 
the defendant at the conclusion of the charge of the court to 
the jury and before the jury retired to consider of their verdict, 
to which ruling of the court, defendant, by his counsel, noted 
an exception. 

7. The court erred in not holding that the Government had 
failed to prove that the Secretary of the Treasury, even though 

authorized to delegate authority as to order forms, as 
28 alleged in the Indictment, ever delegated such author¬ 
ized to the Commissioner of Internal Revenue, inas¬ 
much as an amendment to the law imposed the duty upon 
the Secretary of the Treasury to issue said forms under sec¬ 
tion 2554a, Title 26, U. S. Code. To which ruling of the court, 
defendant, by his counsel, noted exception. 

8. The Court erred in refusing to charge the jury, at the 
request of the defendant, that before the jury could convict 
the defendant on counts 2, 4, 6, 8, 10, and 12, that the Govern¬ 
ment must first show and produce evidence to the effect that 
the packages or the Government’s exhibits, contained the 
compound, did not have stamps attached thereto at the time 
the so-called compound or packages were received by the in¬ 
former from the defendant,'to which ruling of the court, de¬ 
fendant, by his counsel excepted. 

9. The court erred in refusing to instruct the jury, at the 
request of the defendant, that before the jury could convict 
the defendant the Government must prove that the heroin 
content of the mass weight of each of the Government’s ex¬ 
hibits of the Compound, contained more heroin than that 
which is allowed by the law under Title 26, sec. 2551a, U. S. 















24 


CLARENCE CROMER VS. UNITED STATES 


the time for the filing, settling, and signing of the defendant’s 
bill of exceptions, be, and the same is hereby extended to and 
including 27th day of August 1943. 

Matthew F. McGuire, 

Justice. 

The above order is consented to: 

Bernard Margolius, 

United States Attorney for the District of Columbia . 
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District Court of the United States 
for the District of Columbia 

Holding Criminal Term 

Criminal No. 71004 


United States 
vs. 

Clarence Cromer, defendant 

Filed Aug. 30, 1943. Charles E. Stewart, Clerk. 

Order extending time for signing, settling and filing of bills of 
exceptions to and'including September 27th 1943 

On application of the defendant, Clarence Cromer, in the 
above entitled cause, by his counsel, M. Edward Buckley, Jr., 
and for good cause shown, it is, by the court this 24 day of 
August 1943, ordered, that the time for the signing, settling 
and filing of the bills of exceptions in this cause on appeal,, 
be, and the same is hereby extended until and including 
September 27th, 1943. 

Matthew F. McGuire, 

Justice. 

The above order is hereby consented to. 

Edw. M. Curran, 

U. S. Atty for the District of Columbia, 
By J. L. Ingoldsby, Jr., 
Assistant U. S. Attorney for. 
the District of Columbia . 
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United States Court of Appeals for the 
District of Columbia 

No. 8536 

October Term, 1943 

No. 71004 Criminal, District Court 

Clarence Cromer, appellant 
vs. 

United States of America, appellee 

Filed Oct. 21, 1943. Charles E. Stewart, Clerk. United 
States Court of Appeals for the District of Columbia. Filed 
Oct. 20,1943. Joseph W. Stewart, Clerk. 

Order 

On consideration of the motion for extension of time to ' 
file the bill of exceptions in the above-entitled cause, It is 
ordered by the Court that the time be and it is hereby 
extended for thirty days. 

Per curiam. 

Dated October 20,1943. 

A true Copy, 

Test: 

[seal] Joseph W. Stewart, 

Clerk of the United States Court of Appeals 

for the District of Columbia. 

35 United States Court of Appeals for the 

District of Columbia 

No. 8536 

October Term, 1943 

No. 71004 Criminal, District Court 

Clarence Cromer, appellant 
vs. 

Untied States of America, appellee 

Piled Nov. 17, 1943. Charles E. Stewart, Clerk. United 
States Court of Appeals for the District of Columbia. Plied 
Nov. 16,1943. Joseph W. Stewart, Clerk. 
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Order 

On consideration of the motion for extension of time to 
settle the bill of exceptions in the above-entitled cause, It 
is ordered by the Court that the time be and it is hereby 
extended to and including November 23, 1943. 

Per curiam. 

Dated November 16, 1943. 

A true Copy, ' 

Test: 

[seal] Joseph W. Stewart, 

Clerk of the United States Court of Appeals 

for the District of Columbia. 

36 District Court of the United States for the 

District of Columbia 

Tuesday, November 23, 1943. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Eicher, presiding. 

No. 71004 

United States 
* vs. 

# Clarence Cromer 

Indicted for Vio. Harrison Narcotic Act 

Now comes here the defendant by his attorney, whereupon 
the Bill of Exceptions of said defendant herein is submitted, 
settled, signed, made of record, and filed this 22nd day of 
November A. D. 1943. 
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37 In the District Court of the United States for the 

District of Columbia 

1 Holding a Criminal Term 

Criminal No. 71004 

United States 
vs. v 

Clarence Cromer, defendant 

Filed Oct. 16,1943. Charles E. Stewart, Clerk. 

Filed Nov. 22,1943. Charles E. Stewart, Clerk. 

Bill of Exceptions 

Be it remembered that on April 12, 1943, the above entitled 
case came on for trial before the Honorable Matthew F. Mc¬ 
Guire, Associate Justice of the District Court of the United 
States for the District of Columbia, and a jury duly empanel¬ 
led and sworn to try the issues joined herein. 

Bernard Margolius, Esquire, assistant United States Attor¬ 
ney for the District of Columbia, appeared for the United 
States, and M. Edward Buckley, Jr., Esquire, appeared in be¬ 
half of the defendant, the defendant being present in person 
at and during said trial. On def’ts motion all witnesses were 
ordered separated and excluded from the courtroom and put 
under usual rule. 

Mr. Margolius, in behalf of the prosecution, made an open¬ 
ing statement to the court and the jury, and thereupon, the 
Government, as tending to support the 1st and 2d counts of 
the Indictment, produced Rufus Ford, as a -witness, who, after 
being duly sworn, testified, in substance, as follows: 

I reside at 1244 Half Street SW., this city.. I have known 
the defendant for several years, but I had not seen him for 
some time. I met the defendant on August 24, 1942, and had 
a conversation with him. During this conversation, defend¬ 
ant told me that if I wanted to get “any stuff’ that he, de¬ 
fendant, had “some pretty good stuff.” By the word “stuff’ I 
mean heroin. Two days later, Aug. 26, 1942, I met Narcotic 
Agents Trigstead and Fields between 1 and 2 o’clock p. m., 
in an alley between 11th and 12th, K and L Sts. NW. 

38 I was searched by Agent Trigstead and I had nothing in 
my pockets except a handkerchief and a wallet, which 

contained some cards. Agent Trigstead searched all of my 
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clothing to be certain that I had no narcotics concealed in my 
clothing. At the time I was searched I was in the back seat of 
the automobile, which was parked in the above mentioned alley. 
Agent Trigstead gave me $40.00 in money and certain instruc¬ 
tions were given to me by the said Agent. I had told the said 
Agents of my conversation which I had had with the defend¬ 
ant on August 24th, two days before this. Agent Trigstead in¬ 
structed me to go to defendant’s home, which was located at 
the southeast comer of 4th & L Sts. NW., and to try and buy 
an ounce of heroin from the defendant, and that they would 
follow me and keep enough distance away from me so that no 
one would suspect me, or suspect what I was doing. There¬ 
upon I got out of the automobile and proceeded out of the 
alley to 11th St. NW. I walked north on 11th St. to L St. 
NW., where I engaged a taxicab. I got in the taxi, which pro¬ 
ceeded north on 11th St. NW., to Mass. Ave. NW., then east 
on Mass. Ave. to 9th, then east on Mt. Vernon St. to 7th St. 
and New York Ave. NW., east on New York Ave. to 4th St. 
NW., and south on 4th St. to L St. NW. The reason the taxi¬ 
cab travelled east on New York Ave. from 7th St. then to 4th 
St., and south on 4th St. to L St., instead of travelling east on 
L St. from oth St., where L St. intersects New York Ave., was 
because L St. is a one way street going west. I went to the 
home of the defendant, entering by the kitchen door, which is 
located on L St. NW. The screen door was open and the kitchen 
window was open. I told the defendant that Iwanted 
to get an ounce of “stuff.” Defendant told me that it would 
cost me $35.00 because he had a little bit short of an ounce. 
I told him “all right.” The defendant left the kitchen and 
went into another room. A few minutes later the defend¬ 
ant returned to the kitchen and handed me an envelope 
39 and X paid him $35.00. I put in my pocket the envelope 
which contained “the stuff” I asked for and left by the 
kitchen door. I had made previous arrangements with the 
above mentioned agents that after I would leave 4th & L Sts. 
that I would meet them at 8th & M Sts. NW., where they agreed 
to be in their parked automobile. 

The prosecuting attorney asked the witness if the latter 
gave any written order or “order form” to the defendant at 
the time the defendant handed to the witness the envelope 
containing the compound for which the witness gave the de¬ 
fendant $35.00, and the witness testified: I took the envelope 
from the defendant and gave him $35.00 and I did not give 
the defendant any order form or written order issued by the 
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Commissioner of Internal Revenue or any other person, the 
only thing I gave the defendant was money. 

Continuing, witness further testified, in substance: After 
leaving defendant’s home by the kitchen door, which is on the 
L St. side of the house, I walked west on L St. NW. to 5th St. 
NW. where 5th intersects New York Ave., by the new Center 
Market. I passed the rear of No. 2 police precinct station, 
and proceeded west on L St., to 7th St. NW., north on 7th St. 
to M St. NW. and west on M St. to 8th St. NW., where I was 
to meet the Agents. 

I met Agents Trigstead and Fields, as prearranged, at 8th 
<fc M Sts. NW., after leaving the defendant’s home. I put my 
initials “R. F.” on the envelope and handed the envelope to 
Agent Trigstead. I returned $5.00 to Agent Trigstead and 
then left the agents. 

The prosecuting attorney handed to the clerk of the court 
an envelope, and requested the same be marked “Govern¬ 
ment Exhibit No. 1” for the purpose of identification, after 
which said envelope was shown to the witness Rufus Ford, who 
was asked if he. Ford, could identify said envelope. Witness 
testified he could do so by reason of witness’ initials which 
appeared thereon, which initials witness testified he had placed 
on said envelope at the time witness turned said envelope over 
to Agent Trigstead in the alley at 8th & M Sts. NW. 

40 CROSS-EXAMINATION 

On cross-examination, the witness testified, in substance, as 
follows: “I was a special employee on August 26.1942.” Asked 
what salary he. the witness, received, monthly, and witness 
testified that he didn't get paid by the month; that whenever 
he needed any money he would go to the Narcotic Office on 
5th St., between D <fc E Sts. NW., and get whatever money 
he needed. Counsel for defendant asked witness if he needed 
as much as one thousand dollars if he could go to that Office 
and get the same. Witness replied that he never asked for 
that much money from the Narcotic Office. Counsel for de¬ 
fendant asked witness if he, witness, was paid by a Govern¬ 
ment check, or in money, and witness testified that he, wit¬ 
ness, was always paid in cash by one of the Agents of the 
Narcotic Office. Upon further inquiry, witness testified that 
his, witness’ drawings from the Narcotic Agents would aver¬ 
age three dollars a day for over a period of two weeks to a 
month. Counsel for defendant asked witness if, as matter 
of fact, he, witness, was no more than “a common, paid in¬ 
former” instead of being “a special employee,” as witness 
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had previously, in his examination in chief, had testified, and 
witness testified, “Yes, I am an informer/’ Witness described 
the interior of the kitchen in defendant’s home, with respect 
to location of the table, stove, frigidaire, doors and windows 
therein, and also the height of the kitchen window facing L 
St., from the floor of the kitchen. Upon inquiry, witness testi¬ 
fied: From the kitchen window of defendant’s home to the side¬ 
walk of L St., there is a side yard of approximately 20 feet, 
enclosed by an iron fence, the latter being about 3 to 3VL> feet 
high.. 

Witness was asked if he was a narcotic addict on August 
26, 1942, and witness testified that he had been such addict 
prior to that date, but that on said date he, witness, was not a 
narcotic addict. Witness testified that when he entered the 
kitchen in defendant’s home on August 26. 1942. there 
41 were two women present in that kitchen, but that they 
left the kitchen and w^ent to some other part of the 
house before he. witness, requested defendant to sell him “the 
stuff,” and any transaction between the defendant and wit¬ 
ness took place. Witness was asked whether, as matter of 
fact, on direct examination of witness the witness did not tes¬ 
tify that the reason the cab in which witness was riding from 
11th & L Sts. 3STW., to defendant’s home at 4th <fe L Sts. NW.. 
went east on New York Ave., from 5th St. where New York 
Ave. & L St. intersect (at New Center Market), then to 4th 
St. and thence south on 4th St. to defendant’s home (at s. e. 
cor. of 4th & L Sts. NW.) was because the cab could not go 
east on L St. from 5th to 4th St. because L is a one way street 
for west-bound traffic only. Witness answered: “That is right. 
L St. is a one way Street for west bound traffic only and traffic 
is not allowed to go from 5th St. towards 4th St. on L St.” 

Witness was asked if at any time after being searched and 
given money by Agent Trigstead in the alley, as witness testi¬ 
fied in his examination in chief, the witness ever saw the Agents 
following him, the witness, in their automobile. Witness testi¬ 
fied that he did not. Witness testified that when he left de¬ 
fendant’s home by the kitchen door, located on the south side 
of L St. NW., a short distance east of 4th St. he (witness) saw 
Agent Fields on the north side of L St., near the corner of 4th 
St., and that the next time he (witness) saw either Agent Trig- 
stead or Agent Fields was in the vicinity of 8th & M Sts. NW. 

Thereupon, to further maintain the issues under the 1st and 
2d counts of the Indictment, the Government produced Agent 
V. 0. Trigstead, who, after being duly sworn, testified, in sub¬ 
stance. as follows: I am employed as Narcotic Agent at the U. S. 
Treasury Dept., Narcotic Division, and was so employed on 
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Aug. 26, 1942, and am still employed in that capacity. On 
Aug. 26,1942, by prearrangement, Narcotic Agent Fields and I 
occupied an automobile, and drove to an alley, which is 

42 located between 11th & 12th, K & L Sts. NW. this city, 
where we met one Rufus Ford, a colored man, “who was 

a special employee of the Narcotic Division of the Treasury 
Dept.” In the presence of Agent Fields, I searched the cloth¬ 
ing of said Rufus Ford to ascertain whether or not he had any 
narcotics on his person, whilst Agent Fields was seated in our 
automobile. Ford was -searched by me while standing in the 
above mentioned alley, close to our automobile. On Aug. 26, 
1942, I gave Rufus Ford $40.00 in currency, and directed him 
to go to the home of defendant and purchase an ounce of heroin 
from defendant, on which occasion Ford told me that a day 
or two before he had talked with defendant ; that they were 
friends and that he. Ford, thought that he could buy some 
heroin from defendant. I told Rufus Ford to go out of the 
alley by the 11th St. exit and to get a cab, and that Agent 
Fields and I would follow him, but that we would stay a rea¬ 
sonable distance behind him so that no one would suspect that 
he. Ford, was working for us. I watched Rufus Ford leave the 
alley and turn left on 11th St. NW., and walk north on Mass. 
Ave. NW., where he got into a taxicab. Agent Fields and I 
followed the taxicab, in our automobile. The taxicab went east 
on Mass. Ave. NW., to 9th & Mt. Vernon PI. NW.. east on Mt. 
Vernon PI. to 7th & New York Ave. NW., east on New York 
Ave. to the intersection of New York Ave. & L St. NW.. thence 
east on L St. to 4th St., where Rufus Ford got out of the taxi. 
I parked our automobile on 4th St. NW., north of L St. NW., 
where Agent Fields and I got out of our automobile. Agent 
Fields walked south on 4th St. to L St. NW., and thence east on L 
towards 3rd St. NW. I walked south on 4th St. to L St. NW. 
and west on L St. NW. from 4th St., for about 50 to 60 yards, 
and then crossed over from the north side of L to the south 
side of L St. NW. I then saw* Agent Fields for a short time on 
the north side of L St. NW., standing on the sidewalk, by a 
tree, almost directly opposite the defendant’s home, which is 
located on the south side of L St. NW. I had seen Rufus Ford 
enter the rear door of defendant’s home, which one enters 

43 from the L St. side east of 8th St. NW. After about 
8 minutes Rufus Ford came out of the same door through 

which he had entered, then walked through the side yard of 
the defendant’s home on to the side walk of L St., where Ford 
proceeded to walk east on L St., towards 5th St. NW. I drove 
in my automobile to M St. NW., near the corner of 8th & M Sts. 
NW. and I parked my car on M St., near an alley, which runs 
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from M to N, between 7th & 8th Sts., NW. I got out of the auto 
and I walked back on M St. towards 7th St. when I saw Ford 
turning west on M St. from 7th St. going towards 8th St. NW., 
walking alone. I turned around and started walking west on 
the south side of M St. toward 8th St., to our auto, and Agent 
Fields was walking on the north side of M St., walking towards 
our auto. Rufus Ford met Agent Fields and me at our auto 
and told us that he had purchased “the stuff” from Clarence 
Cromer, paying only $35.00 for it, as there was less than an 
ounce, according to his statement to us. Rufus Ford, Agent 
Fields and I stepped into the alley, running from M to N St., 
at which time Ford took an envelope from his left sport jacket 
pocket and put his initials “R. F.” on the envelope and gave me 
the envelope and he also gave me a five dollar bill, which Rufus 
Ford said was left over from the $40.00 given to him by me with 
which to buy the heroin. Agent Fields and I then placed our 
initials upon the package, and the package was dated. Rufus 
Ford then left Agent Fields and me. Agent Fields and I then 
got into our automobile and drove to our office, located at 426 
5th St. NW., arriving there approximately 3 p. m. August 26, 
1942. At the office Agent Fields and I immediately weighed 
the said contents (which were in the form of a white powder, 
as above stated) of the envelope which had been handed to me 
by said Rufus Ford. Agents Fields and I weighed said contents 
of said envelope on the scales furnished to the Narcotic Bureau 
of the U. S. Treasury Dept, by the Federal Government. These 
scales are ordinary torsion balance and the contents of the pack¬ 
ages are weighed solely for the purpose of approximating the 
weight thereof, before turning the samples over to the Govern¬ 
ment expert chemist for his analysis as to both quantity and 
quality. Upon weighing on the said scales the said con- 
44 tents of the said envelope turned over to us by said Rufus 

Ford, Agent Fields and I ascertained that said contents 
weighed three hundred and twenty-six (326) grains. I then in 
the presence of Agent Fields placed said envelope into a larger 
envelope, which I sealed, in the presence of Agent Fields; it was 
sealed by two metal clamps. I thereupon wrote on the larger 
envelope the weight of the substance contained in the smaller 
package and also the date and placed my initials thereon. I 
placed said sealed envelope in a safe which we have in our office. 
The following day, August 27,1942,1 took the sealed envelope, 
which contained the smaller envelope with contents, from the 
safe and delivered the same to Mr. Keefer in the office of the U. 
S. Chemist from whom I received a receipt for same. “The 
official receipt was thereupon identified by the witness and 
marked as a government exhibit. The witness was then shown 
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the large sealed envelope and testified that the envelope 
was in the same condition at this time as it was when he de¬ 
livered it to the Chemist office, except that it had been torn at 
the top.” 

CROSS-EXAMINATION 

On cross-examination the witness Agent Trigstead testified, 
in substance, as follows: Agent Fields and I met Rufus Ford 
about 2 p. m. August 26, 1942. by prearrangement, in an alley 
which is located between 11th & 12th Streets. XW.. K & L 
Streets. XW.. at which time I got out of my car and I searched 
Rufus Ford, who was standing in the alley, close to my auto¬ 
mobile which was parked in said alley. Agent Fields 
45 remained seated in said automobile. I found that the 
only things Rufus Ford had in his clothing were a hand¬ 
kerchief. and ^ wallet which contained some papers and cards. 
I examined the wallet and I was convinced that it contained 
no narcotics. Counsel for defendant thereupon asked the wit¬ 
ness. in view of his. witness’ testimony, that Rufus Ford re¬ 
turned the five dollar bill to witness and the previous testimony 
of witness that upon searching the clothing of Rufus Ford by 
witness witness found he had nothing on it except a hand¬ 
kerchief and the wallet which contained only some papers and 
cards, how did the said Rufus Ford pay taxicab driver in making 
the trip to defendant’s home on August 26, 1942. In answer 
to said inquiry, the witness testified that after thinking upon 
th&t subject, namely, the necessity of payment of the taxi fare 
by Rufus Ford, who alone made the trip in the cab, the witness 
recalls that Rufus Ford had some change in one of his. Ford’s, 
pockets when witness searched Ford’s clothing before Ford got 
into the taxicab. I gave Rufus Ford $40.00 in currency before 
he went to defendant’s home, with instructions to go there 
and try’ and buy from defendant one ounce of heroin. I saw 
Rufus Ford leave the alley and turn north on 11th St. XW., 
proceed to Mass. Ave. NW. where he got into a taxicab. Agent 
Fields and I followed the taxicab, in our auto, remaining about 
half block behind the taxicab. The taxicab proceeded east on 
Mass. Ave. XW. to 9th St. & Mt. Vernon PI. XW., thence east 
on Mt. Vernon PI. to 7th St. & New York Ave. NW. thence east 
of N. Y. Ave. to the intersection of N. Y. Ave. & L St., at 5th 
St. XW., thence east on L St. to 4th St. XW., where I saw Rufus 
Ford get out of the taxicab. Agent Fields and I parked our auto 
on 4th St., a short distance north of L St. NW. At this time I 
saw Rufus Ford enter the kitchen of defendant’s home on the 
L St. side of his home. 
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Witness was asked by counsel for defendant if it is not a 
fact that the taxicab which conveyed Rufus Ford, and which 
witness and Agent Fields were following, did not, upon reaching 
the intersection of L & N. Y. Ave. NW., at 5th St. NW. 

46 continue to go out N. Y. Ave NW. to 4th St. NW. and 
thence south on 4th St. NW. to L St. and the witness 

replied that said taxicab did not continue on New York Ave 
from 5th St. to 4th St. NW. and thence south on 4th St. to L 
St. NW. 

Thereupon, as further tending to suport the 1st and 2nd 
counts of the Indictment, the Government produced Agent 
J. T. Fields, as a witness, who, after being duly sworn, testified, 
in substance, as follows: I am a Federal Narcotic Agent of the 
U. S. Treasury, and I was employed in that capacity on Aug. 
26, 1942. On that day Agent Trigstead and I met one Rufus 
Ford, by prearrangement, in an alley between 11th <fe 12th, 
K & L Sts. NW. this city. Agent Trigstead searched Rufus 
Ford’s clothing while he was standing next to a parked auto¬ 
mobile in which Agent Trigstead and I had driven into the alley 
to meet Rufus Ford. After searching Ford to be assured that 
he had no narcotics on his person. Agent Trigstead gave Rufus 
Ford $40.00 in currency, instructing him to go to defendant’s 
home, which was located at 4th & L Sts. NW. and to try and 
purchase from defendant an ounce of heroin. Agent Trigstead 
told Rufus Ford that he and I would follow Ford to 4th & L 
Sts. NW. Rufus Ford left the alley by the 11th St. exit, going 
north on 11th St. to Mass. Ave. NW., where Ford got a taxicab, 
got into it, and the cab proceeded to 4th & L Sts. NW. Agent 
Trigstead and I followed in our auto a short distance behind the 
taxi conveying Ford. Agent Trigstead parked our auto on 
4th St., between L <fc N. Y. Ave. NW. I saw Rufus Ford go into 
defendant’s kitchen door, from the L St. side of his home. I 
walked from our auto, south on 4th St. to L, and after standing 
on the north side a few moments until Ford was observed going 
into defendant’s house I crossed over L St. from the north 
sidewalk to the south sidewalk, and stood along side of an iron 
fence. Between this iron fence and the kitchen of defendant’s 
home is a side yard, approximately 20 feet wide. I observed 
Rufus Ford and the defendant in the kitchen of the latter’s 
home. I could see also the stove and the table in the kitchen of 
defendant’s home, from where I was standing on the sidewalk. 
I could see Rufus Ford and defendant seated at the 

47 kitchen table, which was located near the kitchen win¬ 
dow. I saw the defendant get up from the table, and a 

few minutes later return to the table. I observed some trails- 
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action taking place between Rufus Ford and defendant. It 
being a clear day I could see through the screen from where 
I was standing outside of the iron fence, on the sidewalk, Rufus 
Ford and the defendant during the time they were together 
in the kitchen. I walked across L St., from the iron fence, to 
the north side of L St. A few minutes later Rufus Ford came 
out of defendant’s kitchen door, walked across defendant’s 
sideyard to the sidewalk of L St and walked west on L'St. 
Rufus Ford met Agent Trigstead and me on M St. NW. be¬ 
tween 7th & 8th St. NW., near corner of 8th St. as Rufus Ford 
had been instructed to do after leaving defendant’s homr. After 
leaving defendant’s house Ford then walked to prearranged 
place, as indicated above, and I followed him from the defend¬ 
ant’s house there keeping him under observation. Rufus Ford r 
Agent Trigstead and I walked into an alleyway, which runs 
from M to N St. between 7th & 8th Sts. NW. where Rufus 
Ford gave Agent Trigstead an envelope after placing his initials 
on same, and also gave him a five dollar bill, Rufus Ford stating 
then that he was not able to get a full ounce but what he did 
get he was charged only S35.00. Rufus Ford left Agent Trig¬ 
stead and me. Agent Trigstead and I initialed said envelope 
at this time. Then Agent Trigstead and I went to our office, 
where Agent Trigstead and I weighed the contents of the said 
envelope, with initials of our names. I witnessed the weighing 
of said contents of the envelope and I also witnessed Agent 
Trigstead placing said envelope and its contents into one of 
our sealed envelopes, which was sealed in my presence by Agent 
Trigstead. It was sealed by the locking of metallic clasps. 
Thereafter, Agent Trigstead and I also placed our initials 
thereon and dated the sealed envelope, which at this time con¬ 
tained a smaller envelope with contents which had been turned 
over to Agent Trigstead by Rufus Ford. Agent Trigstead then 
put the sealed envelope in the safe. The Assistant district 
attorney showed the small envelope, which contained the con¬ 
tents of the alleged purchase by Rufus Ford, to Agent Fields, 
the witness, and asked witness if he could identify the 
48 same. Witness replied that he could identify the enve¬ 
lope by his, the witness’ initials, which witness had 
placed upon the envelope. Witness testified that he could do 
by reason of his, witness’ initials which witness had placed 
thereon on August 26, 1942. Said envelope, which witness 
identified, was the envelope which had been previously marked 
as Government Exhibit No. 1 for the purpose of identification. 
At this point, the prosecuring attorney asked the witness 
whether or not he could identify the larger envelope which has 
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above been referred to as the sealed envelope, same being 
marked Government Exhibit la for purpose of identification, 
the witness replying that he could identify it by his, witness’ 
initials thereon, which witness had himself put there at the 
time the small envelope, containing the powdered substance, 
had been placed in the large envelope. The envelope was in 
the same condition as when it was sealed, except that the top 
was torn open. 


Cross-Examination 

On cross examination,' witness testified, in substance, as 
follows: I was riding in an automobile driven by Agent Trig- 
stead and we rode to an alley located between 11th and 12th, 
K & L Sts. NW. this city, where we had an appointment with 
Rufus Ford. Agent Trigstead searched the clothing of Rufus 
Ford, who was standing next to our car. After Agent Trig- 
stead got out of the car to search Ford,. I remained in the car. 
Rufus Ford had on his person a handkerchief and a billfold 
containing some papers. Agent Trigstead gave Ford $40 in 
currency and with instructions to get a taxicab and ride to 4th 
<fc L Sts. NW. to the home of defendant, which is located at the 
SE. corner of 4th & L NW. and to try and buy an ounce of heroin 
from defendant, and that Agent Trigstead and I would follow 
him (Ford) and wait for him until he came out of defendant’s 
home. Rufus Ford was told by me to meet Agent Trig- 
49 stead and me at 8th & M Sts. NW. Rufus Ford 
left the alley and got a cab at 11th & Mass. Ave. 
NW. Agent Trigstead and I followed the cab, in our auto¬ 
mobile. The taxicab went east on Mass. Ave. to 9th & Mt. 
Vernon PI. NW., east on Mt. Vernon PI. to 7th St. <fc N. Y. Ave. 
NW., east on N. Y. Ave. to the intersection of N. Y. Ave. & L 
St. at 5th St., east on L St. to 4th & L Sts. NW. Witness was 
asked by counsel for defendant if at any time while Agent 
Trigstead and witness were following the cab, which was con¬ 
veying Ford, if it went East on N. Y. Ave. from 5th St. to 4th 
St. and thence South on 4th St. to 4 & L Sts. NW., to which 
witness replied in the negative. Witness testified that L Street 
NW. from 5th to 4th was and is a one way street from Eastbound 
traffic and not for Westbound Traffic. I saw Rufus Ford get 
out of the taxicab and go to the kitchen door of defendant’s 
home, which is located on L Street NW. Rufus Ford remained 
in defendant’s home about ten minutes. I walked from our 
automobile, which was parked on 4th St., a short distance North 
of L Street, to the south sidewalk of L Street. There is an iron 
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fence which separates the south sidewalk of L St. from a side 
yard, which runs along the side of defendant’s home. The 
iron fence is about 20 feet from the kitchen window and kitchen 
door of defendant's home I leaned against the iron fence and 
I could observe through the screen of the kitchen window Rufus 
Ford and defendant seated at a table in the kitchen. I also 
observed through the screen window the defendant leave the 
table, and a short time thereafter return to the table, and some 
transaction take place between the defendant and Rufus Ford 
at the table. Counsel for defendant asked the witness if it was 
impossible for the witness to see anyone in the kitchen through 
the screen window and door of the kitchen, from where 
50 the witness testifies he was standing on the sidewalk of 
L Street, a distance of 20 feet, in view of witness’ pre¬ 
vious testimony that the kitchen was in no way lighted, to 
which witness replied that he could see. Rufus Ford left de¬ 
fendant’s home by the same kitchen door and walked west on 
L Street, later meeting Agent Trigstead and I walked into an 
alleyway where Rufus Ford initialed a small envelope contain¬ 
ing a powdered substance and handed the envelope to Agent 
Trigstead. Rufus Ford also gave Agent Trigstead a five dollar 
bill, telling Agent Trigstead that the envelope did not contain 
a full ounce “of stuff.” Counsel for defendant asked the wit¬ 
ness who paid the taxicab fare of Rufus Ford from 11th and 
Mass. Ave. NW. to 4th & L NW, inasmuch as Ford was the only 
passenger in the taxicab, to which witness testified that he, 
witness, did not recall. 

Thereupon, as further tending to support the 1st and 2nd 
counts of the indictment, the Government produced as a wit¬ 
ness Dr. A. A. Spear, who, after being duly sworn testified, in 
substance, as follows: I am a chemist employed by the United 
States Government, and have been so employed for the past 
twenty years. The defense counsel conceded the qualifica¬ 
tion of the witness and stipulated that he was an expert chemist. 
Witness was shown Government exhibit No. (1) (being the 
sample which Rufus Ford testified that he purchased from the 
defendant on Aug. 26, 1942) and was asked if he identified the 
envelope and contents, to which he replied in the affirmative. 
Asked when he first saw- the envelope, which contained a sub¬ 
stance in the form of a white powder, to which the witness re¬ 
plied, “I received this envelope and its contents on Aug. 29, 
1942, from Agent Trigstead, and this small envelope with its 
contents was in a larger sealed envelope (Gov’t Exhibit No. 
1A) when I received it from Agent Trigstead at my office.” I 
weighed the contents of the small envelope (Gov’t No. 1) and I 
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found that the said contents contained 280.6 grains of heroin 
hydrochloride and cane sugar. Heroin hydrochloride is a de¬ 
rivative of opium and the mixture of cane sugar and heroin 
hydrochloride is a mechanical mixture and neither loses its 
identity. 

The witness likened the mixture to a mixture of peanuts and 
popcorn, both of the substance retaining their original identity. 
The witness further testified that when he first saw the large 
envelope it was in a perfect condition sealed, and that he opened 
it by breaking the seals and that he removed the inner envelope 
and made the qualitative and quantitative analysis. 

On cross-examination the witness testified in substance as 
follows: 

51 Counsel for defendant asked witness if he was posi¬ 
tive that he received the exhibit, now marked Gov. Ex. 
No. 1 from Agent Trigstead and not from Mr. Keefer, to which 
witness replied, after reading witness’ memorandum made on 
a large envelope (now in witness’ hand) “I am positive that I 
received this sample now marked Gov. Ex. No. 1 from Agent 
Trigstead and not from Mr. Keefer. Counsel for defendant 
asked witness if witness was also positive that the first time 
witness saw the sample now marked Gov. Ex. No. 1 was on 
August 29. 1942 (as witness had previously testified in this 
case), and after the witness read his memorandum (held in 
his hand), witness answered: “I am positive that I received 
this envelope and saw it for the first time on Aug. 29, 1942.” 
Asked if witness knew whether or not Mr. Keefer had received 
this same sample or envelope (Gov. Ex. No. 1) on August 27, 
1942, witness replied: “I do not know, but my memorandum 
shows that I received it on August 29, 1942, from Agent Trig- 
stead.” Asked if he could explain why it was that Agent 
Trigstead’s memorandum on the envelope marked Gov. Ex. 
No. la showed that the said Agent’s weighing of the contents 
to be 326 grains on August 26, 1942, whereas when you—the 
witness—weighed the same contents on August 29. 1942, your 
weight showed the contents to weigh only 289.6 grains, to which 
witness replied: “I cannot explain.” Counsel for defendant 
then asked the witness: “Of the 289.6 grains of heroin hydro¬ 
chlorine and cane sugar, state how many grains were heroin 
hydrochlorine.” To which witness replied: “There were only 
4.29 grains of heroin hydrochlorine. The remaining 285.3 
grains were cane sugar.” The witness was asked on redirect 
examination the operation of the Chemist’s office, to which he 
answered that there is a clerk there who receives samples or 
exhibits and that he is authorized to give official receipts for 
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anything which might be left by a narcotic agent. He testified 
further that when he received the exhibit from Agent Trigstead 
he cannot say now whether Agent Trigstead handed him the 
package personally, or whether he was even in the office when 
Agent Trigstead delivered the package to Mr. Keefer. 

52 He testified further that when a package is brought into 
the office a certain number is stamped upon the package. 

and that a similar number is stamped upon the receipt, which 
is given to the agent who brings the package in. The witness 
thereupon was shown the receipt heretofore identified by Agent 
Trigstead and he testified that the number thereon was the 
same as the number on the envelope which he opened and from 
which he obtained the heroin. Thereupon counsel for the 
Government offered in evidence in support of the allegations 
of counts 1 and 2 of the Indictment the aforesaid exhibits here¬ 
tofore marked Gov. Exhibits 1 and la for the purpose of iden¬ 
tification, which said exhibit Xo. 1 contains the white 

53 powdered substance (identified by the witness Dr. A. A. 
Spear), to which offer counsel for the defendant objected 

on the following grounds: (1) the Indictment alleges in count 
1 that the defendant on, to wit, August 26, 1942, and at the 
District of Columbia, did unlawfully, wilfully, knowingly and 
feloniously sell, barter, exchange and give away to one Rufus 
Ford, a certain quantity of a certain derivative of opium, to 
wit: 2S9 grains of heroin hydrochlorine, not in pursuance of 
a written order from the said Rufus Ford, on a form issued 
in blank for that purpose by the Commissioner of Internal Reve¬ 
nue against the form of the statute but the evidence offered 
by the Government, and particularly the evidence of the 
Government chemist (Dr. A. A. Spear) shows that the said 
powdered substance (Gov. Ex. Xo. 1) contained 2S9 grains 
of heroin hydrochlorine and cane sugar, which constitutes a 
material, fatal variance between the allegations of counts 1 
and 2 of said Indictment and the evidence offered by the Gov¬ 
ernment in respect to the quantity and the description of the 
substance alleged to have been sold by the defendant to Rufus 
Ford, and (2) because of the failure on the part of the prose¬ 
cution to offer any evidence tending to prove the allegation 
set forth in count 1 that the sale of the substance therein 
mentioned was made by the defendant to Rufus Ford was not 
in pursuance of a written order from the said Rufus Ford on a 
form issued in blank for that purpose by the Commissioner of 
Internal Revenue, as alleged in said count 1, and further be¬ 
cause of the failure of the Government to offer any evidence 
tending to prove the allegation contained in count 2 that the 
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defendant on to wit: August 26, 1942, .and at the District of 
Columbia, did fraudulently and knowingly receive, conceal, 
buy, sell, and facilitate the transportation and concealment- 
after importation, of a certain quantity of a certain derivative 
of opium, to wit; 289 grains of heroin hydrochlorine, and that 
defendant then and there well knowing .that the said heroin 
hydrochlorine had been then and there and theretofore 

54 imported into the United States contrary to law against 
the statute; and (3) because of a material fatal variance 

between the allegation in each of the said counts 1 and 2, and 
the evidence offered by the Government with respect to the « 
quantity and the description of the substance set forth in each 
of the said counts; that is to say. each of the said counts 1 and 
2 alleges that the quantity was “289 grains of heroin hydro- 
chlorine” whereas the proof offered by the Government is 
that the said substance referred to in each of said counts was 
289 grains of hydrochlorine and cane sugar, which constitutes 
a material fatal variance. (4) Because the evidence in behalf 
of the prosecution discloses that the continuity of the pos¬ 
session and custody of the government exhibits Nos. 1 and la 
were broken between the time of the alleged purchase of the 
contents contained in Government Exhibit No. 1 and the 
time of the trial, in that the evidence on behalf of the prosecu¬ 
tion disclosed that the Government witness Rufus Ford first 
had possession on August 26,1942, of said Government Exhibit 
No. 1, which he initialed and delivered the same on that date 
to the Government witness Trigstead and on August 27, 1942, 
Agent Trigstead delivered same to a Mr. R. F. Keefer, an 
employee in the office of the Government chemist; and (5) 
because the Government failed to prove that the Secretary of 
the Treasury, had at any time, ever delegated any of the rights, 
privileges, powers, and duties conferred upon the Secretary 
of the Treasury, under Section 2550 A of Title 26 of the United 
States Code, with respect to Narcotic drugs, to the Commis¬ 
sioner of Internal Revenue, or to any other officer or employee 
of the Bureau of Internal Revenue, any of such rights, priv¬ 
ileges, powers and duties, which, in the opinion of the Sec¬ 
retary of the Treasury, may be necessary in connection with 
internal revenue tax. The court overruled said objections to 
which ruling of the court defendant, by his counsel, duly noted 
an exception, and said Government Exhibits Nos. 1 and la 
were received in evidence. 

55 To further maintain the issues joined, and as tend¬ 
ing to support the allegations set forth in the 3rd and 

4th counts of the Indictment, the Government produced Rufus 
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Ford, as a witness, who had been previously duly sworn, and 
who testified, in substance, as follows: That on August 28, 
1942, I met Agents Trigstead and Fields in the same alley 
between 11th and 12th, K and L Streets NW., by prearrange¬ 
ment. I w'as then searched by Agent Fields and given $35.00 
in currency by him and instructed to purchase one ounce of 
heroin from the defendant at his home, which is located at 
the South East corner 4th and L Streets NW. I rode in an 
automobile with Agent Fields from this alley to 8th and L 
Streets NW., where Agent Fields parked the automobile. 
Agent Fields and I walked together to the vicinity of 5th and 
L Streets NW., at which place I walked ahead of Agent Fields 
and proceeded to defendant’s home. I entered by the same 
kitchen door and met the defendant in the kitchen. I told 
defendant that I wanted ‘'to get an ounce of stuff.” The 
defendant left the kitchen, returned in about two or three 
minutes, handed me an envelope which contained a powdered 
substance and I handed defendant the $35.00, which had been 
given to me by Agent Fields. The procecuting attorney asked 
witness whether at the time defendant handed the witness the 
envelope, which contained the powdered substance, if the wit¬ 
ness delivered to the defendant a written order on a form 
issued in blank for that purpose by the Commissioner of In¬ 
ternal Revenue, to which witness answered that he delivered 
no form or written order issued by the Commissioner of In¬ 
ternal Revenue or by any other person to the defendant, and 
that the only thing that he turned over to the defendant when 
he received the package was money. The prosecuting attorney 
thereupon handed to the clerk of the court a small envelope, 
with the request that the Clerk mark the same “Government 
Exhibit No. 2” for the purpose of identification, which was 
accordingly done. The prosecuting attorney then handed the 
envelope and asked him if he was able to identify the same, 
to which witness answered in the affirmative, and testified 
that his, the witness’ initials were on said envelope, which 
56 he had written thereon at the time he turned the said 
envelope over to Agent Fields on August 28, 1942, in 
an alley located at 8th and M Sts. NW., where witness 
had previously arranged to meet said Agent after leaving 
defendant’s home. 


CROSS-EXAMINATION 

On cross-examination the witness testified in substance as 
follows: 
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Asked if witness had not previously testified that the price 
of one ounce of heroin was $40.00, and if he did not further 
testify, that on August 26, 1942, he, the witness, had paid the 
defendant $35.00 foF a quantity less than one ounce, to which 
the witness answered: “That is right but when I bought this 
ounce the defendant let me have it for $35.00.” The attention 
of the witness was called to his testimony in his examination 
in chief to the effect that when he made the purchase of this 
ounce he did not give the defendant a written order on a form 
issued in blank for that purpose by the Commissioner of 
Internal Revenue, and the witness was asked- if he knew 
whether or not any one other than the witness had delivered 
to the defendant such written order prior to the time the 
witness testified he made the purchase from the defendant, 
to which the witness answered that he did not know. Asked 
whether on the occasion of the purchase which witness had 
testified about if any person other than witness and 
defendant were present and witness answered “No.” Asked 
whether witness saw or met Agent Fields between the time 
he left the defendant’s kitchen on August 28, 1942, until the 
time he met Agent Fields in the vicinity of 8th and M Sts. 
NW„ where witness had testified he initialed the envelope and 
handed same to Agent Fields, and the witness answered “No.” 
Asked how witness got to 8th and M Sts. NW. after leaving 
defendant’s home, to which witness testified that he walked 
west on L St. to 7th St., north on 7th to M, and west on M St. 
to the alleyway located near the corner of 8th and M Sts. NW. 

where witness met Agent Fields. 

57 To further maintain the issues joined, and in sup¬ 
port of the said 3rd and 4th counts of the Indictment, 
the Government produced Agent Fields as a witness, who had 
been previously duly sworn, and who testified, in substance, as 
follows: I met Rufus Ford in an alley between 11th and 12th 
Sts., K and L Sts. NW. on August 28,1942, by prearrangement. 
I searched said Rufus Ford to be assured that he had no nar¬ 
cotics concealed in his clothing and found none. I gave $35.00 
with instructions to go to defendant’s home and to buy one 
ounce of heroin. I rode Ford in my automobile from the above 
mentioned alley to the vicinity of 8th and L Sts. NW., where 
I parked my automobile. Ford and I walked together east 
on L St. until we arrived on L between 4th and 5th Sts. NW., 
when I instructed Ford to go ahead of me so that we would not 
be seen together by the defendant. I told Ford that I would 
walk down L St. on the south sidewalk and stand around the 
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iron fence which separates defendant’s side yard from che side¬ 
walk. I saw Ford go into defendant’s kitchen, which faces on 
L St., and I walked east on L St. to a point outside of defend¬ 
ant’s side yard when I stopped. From where I stopped on the 
sidewalk I could see across defendant’s side yard into the 
kitchen of defendant’s home, through the kitchen window. I 
observed a transaction take place between Rufus Ford and the 
defendant in the southwest corner of the kitchen of defend¬ 
ant’s home. I observed this through the kitchen window. I 
had previously directed Ford to meet me in the alley way at 8th 
and M Sts. NW. which he did. I followed Ford back to the 
designated place and kept him under observation. Ford 
placed his initials on an envelope containing powdered sub¬ 
stance and turned over the envelope to me. I weighed the 
contents of said envelope on the same scales which are fur¬ 
nished by the U. S. Government, the Narcotic Bureau of the 
U. S. Treasury Department for that purpose, and found said 
contents weighed three hundred and eighty-three (383) grains. 
I then put said envelope containing the powdered substance 
in one of our regulation large sealed envelopes and sealed 
the same, after which I put my initials on said large 
58 envelope, and also wrote the following on the envelope: 

“Weighed and sealed 8-28-42.” Agent Trigstead wit¬ 
nessed the weighing and sealing and placed his initials upon 
the package in my presence. Counsel for the Government 
then showed the small envelope to witness, who identified the 
same by his initials and the data thereon, as being the same 
which had been handed to witness by Rufus Ford on August 
28, 1942. Counsel for the Government requested the clerk of 
the court to mark the larger envelope which had been the sealed 
envelope, as “Gov’t Exhibit No. 2a” for the purpose of identifi¬ 
cation, which was done. The witness was asked by Govern¬ 
ment counsel if he could identify “Gov’t Exhibit No. 2a” and 
he said he did by reason of his initials and the date thereon, 
and the quantity of grains witness had written thereon. The 
witness testified that the larger envelope which was sealed by 
him is now in the same condition as at the time he sealed it, 
except for the fact that it had been torn on one end. 

CROSS-EXAMINATION 

On cross-examination witness testified that after weighing 
the powdered contents of “Government Exhibit No. 2” (small 
envelope) and sealing the small envelope in the large sealed 
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envelope witness placed said Government Exhibits, now 
marked Nos. 2 and 2a, in the safe in the office of the Narcotic 
Division, located at 426 5th St. NW., on the afternoon of Au¬ 
gust 28, 1942, where the package remained until the following 
morning when witness delivered the said package to Agent 
Trigstead. Asked how many persons were in that office who 
had access to the safe in said office to which he testified ‘Three.” 
Asked to name them, and witness testified they w*ere Agents 
Morrison, Trigstead, and myself. 

To further maintain the issues, joined and in support of the 
3rd and 4th counts of the Indictment, the Government pro¬ 
duced Agent Trigstead as a witness, who had been previously 
sworn, and who testified, in substance, as follows: 

That on August 28, 1942, I initialed and dated a small en¬ 
velope (now known as Gov’t Exhibit No. 2) and I was present 
when the contents of the same were weighed by Agent Fields 
in the Narcotic Office of the U. S. Treasury Department, 
59 located at 426 5th Street NW., on August 28, 1942, on 
the scales that we have in that office for that purpose. I 
witnessed the sealing of a large envelope (now known as Gov’t 
Exhibit No. 2a) which contained the above mentioned small 
envelope (Gov’t Exhibit No. 2). The large envelope was 
sealed by Agent Fields in my presence, and I initialed same, 
and placed the date 8-28-42 thereon. I then placed the sealed 
envelope in the safe in the office of the Narcotic Division, U. S. 
Treasury. Thereupon, witness identified the small envelope 
(now marked Gov’t Exhibit No. 2) as well as the large en¬ 
velope (now marked Gov’t Exhibit No. 2a) by his initials 
which witness had placed thereon at the time of the weighing 
and sealing of the two said Exhibits. On August 28, 1942, I 
delivered these exhibits to Mr. Keefer, an employee of the 
United States Government in the office of the government 
chemist, for which Mr. Keefer gave me a receipt therefor. The 
official receipt of the Chemist’s office was marked in evidence, 
shown to the witness and identified. This receipt bore the 
same stamp number as the large envelope which had been de¬ 
livered to the Chemist’s office and which was marked Exhibit 
No. 2 (a). The witness testified further that at the time he 
delivered the envelope to the Chemist’s office it was locked and 
sealed in the same fashion as described in the preceding counts, 
and that the envelope today was in the same condition as when 
he delivered it to the Chemist, except for the fact that one end 
had been tom open. 

563901 — 13 4 
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CROSS-EXAMINATION 

On cross-examination the witness testified that he is posi¬ 
tive that he himself put the exhibits, now marked at this 
trial as “Government Exhibits Nos. 2 and 2a” in the safe of 
the Narcotic Division, U. S. Treasury Department, in its office 
at 426 oth St, NW., on August 28, 1942. Asked how many 
persons in that office had at that date access to that safe, and 
the witness answered: “Only two.” Asked to name them, and 
witness replied: “Agent Morrison and myself.” Asked if Nar¬ 
cotic Agent Fields had access to the safe and witness an- 
60 swered: “No, he did not.” Asked if said Agent Fields 
delivered to the witness on August 29, 1942, the said 
exhibits, now known as “Gov’t Exhibits Nos. 2 and 2a,” to 
which the witness answered: “No.” The Government there¬ 
upon asked the witness what he meant by the words “access 
to the safe.” to which he replied “having a key to the safe” and 
only Agent Morrison and himself had a key to the safe, al¬ 
though when the safe was open the agents were free to place 
exhibits and other things therein. 

The Court resumed its session at 1:45 p. m. and Agent Trig- 
stead was recalled to the stand by the Government with per¬ 
mission of the Court. He was then asked to explain the circum¬ 
stances surrounding the placing of the sealed envelope con¬ 
taining the smaller one (identified as Government Exhibits 2 
and 2 (a), in the safe in the Narcotic Office on August 28, 
1942. to which the witness replied that he had opened the safe 
for the purpose of placing the envelope in the safe, but whether 
he actually placed the envelope in the safe, or whether it was 
actually placed there by Agent Fields he did not recall. He 
testified that he did know that it had been placed there at that 
time in his presence. 

Thereupon, defense counsel approached the Bench and out 
of the hearing of the jury pointed out to the Court that he had 
reason to believe that during the noon recess of the Court 
Agents Trigstead and Fields had discussed between themselves 
the testimony which had been given by each of them during 
the morning session of Court in violation of the Court’s ad¬ 
monition to the witnesses not to discuss the case with anyone 
or even among themselves. To this, the Court informed coun¬ 
sel for the defendant that thus far nothing had been disclosed 
to that effect. The Court thereupon permitted counsel for 
the defendant to interrogate the witness Trigstead with respect 
to whether or not Trigstead during the noon recess had dis¬ 
cussed with Agent Fields the testimony which each had given 
during the morning session of the Court with respect to how 
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many persons had access to the safe in their office, and as to 
which agent had actually placed the sealed envelope in ques¬ 
tion into the same safe on August 28, 1942. To this question 
the witness replied: “Not exactly.” Whereupon, counsel for 
the defendant stated to the witness that the question pro¬ 
pounded to him could be answered by a yes or no answer. 

61 At this point the Court took over the examination of 
the witness. The witness in response to questions asked 

by the Court, testified that he had not discussed any testimony 
during the noon recess, but that during the noon recess of the 
court he had asked Agent Fields who had access to the safe in 
their office. 

At this point defense counsel, after approaching the Bench 
with Government counsel, and out of the hearing of the jury, 
moved the Court to withdraw a juror and to declare a mistrial, 
because of the witness’ failure to heed the admonition of the 
Court. The trial court overruled the motion, to which ruling 
the counsel for the defense duly noted an exception, and there¬ 
upon admonished the witness not to discuss anything what¬ 
soever with any of the witnesses in the case, and that if any¬ 
thing of that character came to the Court’s attention again 
the Court would deal with the witness summarily. 

Thereupon, as further tending to support the 3rd and 4th 
counts of the Indictment, the Government produced Dr. A. B. 
Spear, government chemist, who had been previously duly 
sworn, and he testified, in substance, as follows: Counsel for 
the government handed to witness a small envelope (previously 
marked for identification Gov. Ex. No. 2) and a larger envelope, 
hereinbefore referred to as the sealed envelope (previously 
marked for identification as Gov. Ex. No. 2a) and witness was 
asked if he had ever-seen these envelopes before, to which wit¬ 
ness answered “Yes,” stating: I received these two envelopes 
from Agent Trigstead on August 29, 1942, in my office, when 
the smaller envelope was enclosed in the larger envelope which 
was sealed. The witness identified the large, brown envelope 
(previously marked for identification as Government Exhibit 
No. 2 (a)) which he testified was in a perfect condition at the 
time he saw it in the office of the Chemist, and that it was 
sealed with metal clamps; that he thereupon opened the en¬ 
velope by cutting open one end and removed therefrom the 
smaller envelope contained therein and that he made an anal¬ 
ysis of the contents of the smaller envelope; that this 

62 analysis disclosed that the contents contained a certain 
derivative of opium, namely, heroin hydrochloride; 

that he weighed the powdered substance contained in a 
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smaller envelope and that the heroin hydrochloride and cane 
sugar with which it was mixed consisted of 383.5 grains. 
Heroin is a derivative of opium and the addition of cane 
sugar is a mechanical mixture, neither substance losing its 
identity. The witness on this occasion, as on other occasions 
during the course of this trial, likened the mixture to a mixture 
of peanuts and popcorn. 

CROSS-EXAMINATION 

On cross-examination witness testified in substance as fol¬ 
lows: Witness was asked to state how much of the 383.5 grains 
did witness’ analysis disclose to be heroin hydrochloride to 
which witness answered: 2.82 grains, or equal to 0.74 per¬ 
centage. The remaining 380.68 grains were cane sugar in the 
aforesaid powdered substance contained in Government Ex¬ 
hibit No. 2. The witness was asked if he was positive if wit¬ 
ness received the said two envelopes from Agent Trigstead, as 
witness had testified in his direct examination, and witness' 
reply was: I have no independent recollection that I did. but 
my memorandum which has been handed to me by the counsel 
for the Government shows that I did receive the same from 
Agent Trigstead. Asked if there was a man employed in wit¬ 
ness’ office named Mr. Keefer,'to which witness replied that 
there was. stating that he is a clerk in my office. Counsel for 
defendant stated to the witness that he desired to refresh the 
recollection of witness, and thereupon exhibited to the witness 
a receipt signed by said Keefer which agent Trigstead had 
previously identified and testified that the said receipt was 
given to said Trigstead at the time he. Trigstead, handed to 
said Keefer the large sealed envelope, in which was enclosed 
the small envelope containing the aforesaid powdered sub¬ 
stance (now marked as Government Nos. 2 and 2a) in this 
case. Counsel for defendant asked the witness how he could 
reconcile the testimony of witness given in his examination in 
chief that he, witness, received the aforesaid envelope 
63 from Agent Trigstead when the receipt of said Keefer 
shows that he, Keefer, received the said envelopes from 
Agent Trigstead, to which witness answered that it was pos¬ 
sible that witness may have been out of his office when Agent 
Trigstead brought the envelopes there and turned them over 
to Keefer, and that at some later date Keefer may have given 
them to the witness. 

Thereupon counsel for the government offered in evidence, in 
further support of counts 3 and 4 of the Indictment, the afore- 
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said governments exhibits, marked Gov’t Exhibits 2 and 2a 
for identification, said Exhibit No. 2 containing the white 
powdered substance (identified by the witness Dr. Spear) and 
Exhibit 2a being the larger envelope (at one time sealed and 
containing exhibit No. 2), to which offer the defendant, by his 
counsel, objected on the grounds (1) the Third Count of the 
Indictment charges the unlawful sale on August 28, 1942, by 
defendant to one Rufus Ford of a certain quantity of a certain 
derivative of opium, to wit: 383 grains of heroin hydrochloride, 
not in pursuance of a written order from said Rufus Ford, on a 
form issued in blank for that purpose by the Commissioner of 
Internal Revenue, and the Fourth Count of the Indictment 
charges that defendant on the said 28th of August 1942, fraud¬ 
ulently and knowingly receive, conceal, buy, sell, and facilitate 
the transportation and concealment after transportation, of a 
certain quantity of a certain derivative of opium, to wit: 383 
grains of heroin hydrochloride, the defendant then and there 
well knowing that said heroin hydrochloride had been then and 
there and theretofore imported into the United States contrary 
to law, whereas the evidence by the government chemist (Dr. 
A. A. Spear) in this case is that the said powdered substance 
(Gov. Exhibit No. 2) which was contained in government ex¬ 
hibit No. 2a, contains 2.82 grains of heroin hydrochloride and 
380.68 grains of cane sugar, and therefore said Government 
Exhibit No. 2 (as well as the large envelope. Government Ex¬ 
hibit No. 2a) is inadmissible and incompetent because the same 
constitutes a material, fatal variance between the allegation in 
each the Third and Fourth Counts of the Indictment and the 
said proof offered in support thereof with respect to 
64 • the quantity and the description of the substance re¬ 
ferred to in each of the said Counts, or the powdered sub¬ 
stance contained in the said Government Exhibit No. 2; and 
(2) because the evidence in behalf of the government discloses 
that the continuity of possession and custody of Government 
Exhibits Nos. 2 and 2a were broken between the time of the 
purchase of Gov. Ex. No. 2 and the time of this trial, in that 
the evidence of the government discloses that the government 
witness Rufus Ford first had possession on August 28, 1942, of 
the contents in the envelope, Gov. Exhibit No. 2, which enve¬ 
lope said Ford initialed and delivered same to the government 
witness, Agent Trigstead, on August 28, 1942, and that said 
Agent Trigstead delivered same on August 28,1942, to one R. F. 
Keefer, an employee in the office of the government chemist; 
that Dr. Spear, the government chemist, testified in chief that 
he received Gov. Exhibits Nos. 2 and 2a on August 29, 1942, 
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from the government witness. Agent Trigstead, but that said 
government witness. Dr. Spear, on cross-examination, testified 
that he had no independent recollection that he received said 
Gov. Exhibits 2 and 2a from Agent Trigstead, but that from a 
memorandum made by witness [handed to him by government 
counsel] it shows that witness did receive said Gov. Exhibits 
Nos. 2 and 2a from Agent Trigstead; that when a receipt signed 
by one Keefer, a clerk in witness’ office, was exhibited to the 
witness (Dr. Spear) evidencing that said Exhibits 2 and 2a were 
delivered by Agent Trigstead to said Keefer, the witness. Dr. 
Spear, then testified that it was possible that he was out of his 
office when Agent Trigstead brought Gov. Exhibits 2 and 2a to 
his office and that he turned same over to said Keefer, and 
that at some later date said Keefer may have given them 
to the witness (Dr. Spear); and defendant, by his counsel, 
further objected to the introduction in evidence of said Gov. 
Exhibits 2 and 2a on the same ground set forth in (5) to the 
offer of the government exhibits No. 1 and la. in respect to fail¬ 
ure of proof that the Secretary of the Treasury had delegated 
authority to the Commissioner of Internal Revenue referred 
to in said ground numbered (5). 

65 The court overruled said objection, to which ruling 
of the court the defendant, by his counsel, duly ex¬ 
cepted, and said Government Exhibits 2 and 2a were received 
in evidence. (Same grounds upon which the introduction of 
the exhibits on counts one and two were objected to.) The 
•Court overruled the objections, to which an exception was duly 
noted. 

Thereupon, as tending to support the 5th and 6th counts 
of the Indictment, the Government recalled Rufus Ford as a 
Witness, who had been previously sworn, and who testified in 
substance as follows: That on September 22, 1942, between 
2 and 3 o’clock p. m., I met Agents Trigstead and Fields in an 
alley located between 11th and 12th, K and L sts. NW. I was 
searched by Agent Trigstead in the presence of Agent. Fields 
and given $20.00 by Agent Trigstead with instructions to go to 
the home of the defendant, which was located at comer of 4th 
and L Sts. NW., and to purchase a half ounce of heroin. I 
walked from the alley to defendant’s home. I entered defend¬ 
ant’s kitchen by the kitchen door and told a woman who was 
in the kitchen that I wanted to see Clarence Cromer. She 
told me that he had gone to get shoes and would be back in a 
short time. I left the house and walked west on L Street NW., 
to the middle of the block on L between 4th and 5th Sts. NW., 
where I waited 15 or 20 minutes. I saw the defendant go into 
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his house by the kitchen door at which time I walked down L 
St. to defendant’s house and again went into the kitchen. I 
told defendant that I wanted to get a half ounce of “Stuff”. 
By “Stuff”, witness said be meant heroin. Defendant stopped 
into the adjoining room, and I walked to the door of the ad¬ 
joining room. I saw defendant open a “bluish” card board 
box which contained some envelopes and four or five spoons. 
Defendant took from the box one of the envelopes and walked 
to the door leading to the kitchen where I was standing and 
handed the envelope to me. I handed defendant $20.00. I 
left the house by the kitchen door and walked to an 
66 alley near the comer of 8th and M Sts. NW., where I 
initialed the envelope and gave the same to Agent 
Fields. Counsel for the Government handed the said envelope 
to the clerk of the court and requested him to mark the en¬ 
velope Government Exhibit No. 5 for identification, which was 
done. Counsel for the Government handed to the witness said 
Exhibit No. 5 and asked witness if he identified the same, to 
which witness testified that he could because of his initials. 
The witness testified that when he bought the heroin from the 
defendant, the only thing he turned over to the defendant was 
money; that he had not obtained an order for the purchase of 
narcotics, and that he did not turn over to the defendant any 
order issued either by the Commissioner of Internal Revenue 
or by any other person. 

cross-examination 

On cross-examination, counsel for defendant asked the wit¬ 
ness, Rufus Ford, if at any time after he left the alley located 
between 11th and 12th, K and L Sts. NW.. on September 22, • 
1942, he saw either Agent Trigstead or Agent Field before wit¬ 
ness entered the home of defendant and was told there that de¬ 
fendant was not then at home but had gone to get shoes, to 
which witness answered in the negative, but witness testified 
that after witness left defendant’s home and walked west on 
L Street, near 5th, where witness waited 15 or 20 minutes until 
witness saw defendant go into his house, that witness saw 
Agent Fields walking near the intersection of 4th and L Sts. 
NW. Asked to describe the box witness testified in his exami¬ 
nation in chief about, and he answered that it was a blue box 
about eight inches long and about 5 or 6 inches wide, and that 
it looked to him like a box that writing paper comes in. 

Thereupon counsel for defendant asked the witness if he 
was the same Rufus Ford who on September 13,1934, was con- 
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victed of larceny in Goldsboro. North Carolina, and sentenced 
to four months in jail, to which the witness replied, “I am the 
same kufus Ford.” Witness was asked if he was the same per¬ 
son, who under the name of Jack Camp was convicted of lar¬ 
ceny in the District of Columbia on May 6,1933, and sentenced 
to thirty days and served said sentence, to which the 

67 ; witness replied:‘‘I am the same person/’ Witness was 

asked if he was the same person, who under the name 
of Jack Camp was convicted of larceny in the District of Co¬ 
lumbia on May 6,1933, and sentenced to thirty days and served 
said sentence, to which the witness replied: I am the same per¬ 
son.” Witness was asked if he was the same Rufus Ford who 
was convicted of larceny in Petersburg, Virginia, on August 31, 
1936. and sentenced to serve thirty days, to which witness re¬ 
plied that he was the same Rufus Ford. Witness was asked if 
he was the same Rufus Ford who was convicted of larceny in 
Wilmington. North Carolina, on July 15, 1937, and sentenced 
to sixty days, to which witness answered that he was the same 
person. Witness was asked if he was the same Rufus Ford 
who was convicted of larceny in the District of Columbia on 
August 13.1938, and sentenced to forty-five days, to which the 
witness replied that he was. Witness was asked if he was the 
same Rufus Ford who was convicted of the violation of the 
Harrison Narcotic Act in Washington. D. C., October 27, 1939, 
and sentenced on February 16. 1940, to one year to three years 
in the penitentiary, to which the witness replied that he was 
the same person. Witness was asked if he was the same Rufus 
Ford who was arrested in Washington, D. C., on November 1, 
1939, for the violation of the Harrison Narcotic Act and con¬ 
victed February 16,1940, and sentenced from one year to three 
years in the penitentiary, to which the witness testified that 
he was the same person. Witness was asked if he was the same 
Rufus Ford who was arrested in Washington. D. C., on Decem¬ 
ber 15, 1939, for violation of the Harrison Narcotic Act and 
was convicted on February 16. 1940, and sentenced from one 
year to three years in the penitentiary, to which the witness 
replied that he was the same person, adding “I was sent to a 
special institution where treatment is given to narcotic ad¬ 
dicts.” The witness explained that all three narcotic violation 
sentences were imposed at that time and ran together. 

68 The Government, to maintain the issues and as tend¬ 
ing to support the 5th and 6th counts of the Indictment, 

produced Agent Fields, who had been previously sworn as a 
witness, and who testified in substance as follows: That on Sep¬ 
tember 22, 1942, he and Agent Trigstead met the informer, 
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Rufus Ford, in an alley between 11th and 12th, K and L Streets 
NW., this city: That witness searched Rufus Ford and found 
that he had no narcotics on his person -and witness gave him 
$20.00 with instructions to go to the home of the defendant, 
which is located at the S. E. corner 4th and L Streets NW., and 
to purchase a half ounce of heroin; that Agent Trigstead and 
witness followed Rufus Ford to the vicinity of 4th and L Streets, 
NW.; that witness saw Ford go into the home of defendant 
by way of his kitchen door; that Ford stayed in the house ap¬ 
proximately five minutes, when he came out and walked west on 
L Street to almost 5th Street, where he stopped and waited 
about fifteen minutes; that Ford then walked back towards 
defendant’s house and went into defendant’s house again; 
that Ford remained in defendant’s home on this occasion about 
ten minutes; that when he came out he walked west on L Street. 
The witness stated: I followed Ford from 4th and L to the 
alleyway at 8th and M Streets NW., and kept him under obser¬ 
vation at all times. At that point Ford met Agent Trigstead 
and I joined them. Ford gave witness an envelope, after put- 
ing his initials on same; that Agent Trigstead and witness then 
proceeded to their office where witness placed his initials and 
the date on the envelope; that witness then handed the en¬ 
velope to Agent Trigstead in the office. Counsel for the Gov¬ 
ernment handed Agent Fields the said envelope 
69 which was marked “Government’s Exhibit No. 5” for 
the purpose of identification and asked the witness if he 
was able to identify the envelope, to which witness replied in 
the affirmative, explaining that he could identify the envelope 
by witness’ initials and date which witness had placed on the 
envelope after witness received it from Ford and before giving 
it to Agent Trigstead. 

CROSS-EXAMINATION 

On cross-examination the witness testified in substance as 
follows: That the witness was standing on the north side of 
L Street NW. and saw Ford enter the kitchen door of defend¬ 
ant’s home; that witness walked across the street to the south 
side of L Street, and from the sidewalk, where witness was 
standing, witness was able to .see some transaction between 
Rufus Ford and defendant in defendant’s home but was unable 
to identify what took place at their meeting or the transaction 
in'the kitchen. Witness was asked by defendant’s counsel 
what if anything Agent Trigstead did with the envelope after 
witness handed the envelope to Agent Trigstead, to which wit- 
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ness testified that Agent Trigstead also placed his initials on 
the envelope. Agent Trigstead drove his car to the vicinity of 
4th and L Streets and the witness walked, following Ford and 
keeping him under observation. 

And further to maintain the issues as tending to support the 
5th. and 6th counts of the Indictment, the Government pro¬ 
duced as a witness Agent Trigstead. who had been previously 
sworn, and who testified substantially the same as the previous 
witness Agent Fields. Witness also testified that after Agent 
Fields initialed the envelope, marked “Government Ex- 

70 hibition No. 5’’ for identification. Agent Fields then 
handed the witness said envelope; that this took place 

in “our office”; that witness then placed witness’ initials and 
9-22-42 on the envelope; that witness then weighed the con¬ 
tents of the envelope on “our scales” which we have in the of¬ 
fice for that purpose and found the contents to weigh two 
hundred and fifty-nine grains. I then placed this envelope 
(Gov. Ex. No. 5 for identification) into a larger envelope and 
I sealed the larger envelope which now contains the smaller 
envelope with its powdered substance. I then sealed this larger 
envelope in the presence of Agent Collins of the Narcotic 
Bureau. The envelope was sealed by two metallic clamps. 
I placed my initials and the date, and the aforesaid weight of the 
powdered substance on the outside of the sealed envelope. I 
then wrote on the outside of the sealed envelope that the weight 
of the said powdered contents was weighed by me and sealed 
in the presence of Agent Collins. I then placed the envelope 
in the safe in our office. On September 28, 1942, I took this 
envelope from the safe and delivered it to Mr. Keefer, who is 
employed in the office of the government chemist, and Mr. 
Keefer gave me a receipt for the same, which he, Keefer, signed. 
Counsel for the government then handed the witness the 
smaller envelope (marked Gov. Ex. No. 5 for identification) 
asking the witness if he was able to identify same, to which 
witness replied in the affirmative, stating that w’as the envelope 
handed to him by Agent Fields on 9-22-42, in witness’ office 
and that witness was enabled to identify said envelope because 
he had placed his initials and the date on the envelope when 
handed to witness by Agent Fields. Counsel for the govern¬ 
ment then handed the witness the larger envelope (which was 
marked Gov. Ex. No. 5a for purposes of identification) and 
asked witness if he could identify that envelope, to which wit¬ 
ness answered in the affirmative, stating that that w*as the en¬ 
velope into which witness had placed the smaller en- 

71 velope writh powdered substance after witness had 
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weighed the powdered substance. Witness testified that he 
was able to identify this larger envelope by witness’ initials 
and date and weight of the powder which witness had placed 
on the larger envelope at the time witness had sealed the 
larger envelope in the presence of Agent Collins. When turned 
over to Keefer, the larger envelope was locked and sealed and 
not in any way open. The official receipt was identified and 
marked. 

CROSS-EXAMINATION 

On cross-examination witness testified in substance: 

Witness was examined by counsel for defendant with respect 
to the initialing and the writing to which witness had testified 
in chief that witness had placed on the smaller envelope when 
witness received the envelope from Agent Fields in witness’ 
office. Witness questioned as to who was present at the time 
witness weighed the contents of the smaller envelope (marked 
Gov. Ex. No. 5 for identification) and when witness placed the 
smaller envelope into the larger envelope (marked Gov. Ex. 
No. 5a for identification) to which witness replied, in substance, 
the same as he did in his examination in chief. Asked as to 
the date on which witness took the large envelope from his safe 
to the office of the government chemist. Thereupon, witness 
produced a receipt dated September 28, 1942, signed by Mr. 
Keefer, acknowledging the receipt of government exhibits Nos. 
5 and oa from Agent Trigstead by Mr. Keefer. Counsel for 
defendant asked witness if he was positive that he gave the 
envelopes (Gov. Exhibits Nos. 5 and oa) to Mr. Keefer per¬ 
sonally or to Dr. Spear, the government chemist, to which wit¬ 
ness replied that he, witness, was positive that he gave said 
envelopes (the smaller envelope containing powdered sub¬ 
stance and in the larger envelope which was sealed) to Mr. 
Keefer and not to Dr. Spear. Counsel for defendant asked 
witness if at the time witness gave these envelopes to Mr. 
Keefer whether or not Dr. Spear was present to which witness 
replied that he, witness, did not see Dr. Spear in the 
office. 

72 • To further maintain the issues, and as tending to 

support the fifth and sixth counts of the Indictment, the 
Government produced Dr. A. B. Spear, as a witness, who had 
been previously sworn, and who testified, in substance, as fol¬ 
lows: I analyzed the powdered substance in the smaller enve¬ 
lope (Gov. Ex. No. 5) and found the said powdered substance 
to weigh 259.72 grains of heroin hydrochloride and milk sugar. 
Heroin hydrochloride is a derivative of opium and the mixture 
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of cane sugar and heroin hydrochloride is a mechanical mix¬ 
ture and neither substance loses its identity. The witness lik¬ 
ened the mixture to a mixture of peanuts and popcorn, both 
of the substances retaining their original identity. 

Witness was then handed the larger envelope by counsel for 
the government (marked “Gov. Ex. No. 5a” for identification) 
and was asked whether or not he. witness, could identify same, 
to which witness replied in the affirmative, stating that he re¬ 
ceived this larger envelope containing the smaller envelope 
with its powdered contents from Agent Trigstead. at which 
time the smaller envelope, with its contents, was in the,larger 
envelope, the later being sealed and in a perfect condition. 
Witness testified that he broke the seal and removed the small 
envelope (with its contents) from the larger envelope at which 
time witness weighed and analyzed the powdered substance 
taken from the smaller envelope (Gov. Ex. No. 5 for identifi¬ 
cation) the weight and analysis being as previously testified 
to by witness. 

CROSS-EXAMINATION 

On cross-examination, witness testified, in substance, as 
follows: 

Counsel for defendant asked witness how many grains of 
the 259.72 grains of the pow’dered substance was heroin hydro¬ 
chloride. and witness replied that his. witness' analysis, dis¬ 
closed that of said 259.72 grains of said powdered substance 
there were only 3.84 grains of heroin hydrochloride and the re¬ 
maining 255.88 grains were milk sugar. Counsel for defend¬ 
ant asked witness if it was not a matter of fact that witness 
received the said envelopes and their contents from a 
73 Mr. Keefer and not from Agent Trigstead. Witness 
thereupon asked the court if he, witness, would be per¬ 
mitted to refer to a memorandum in his, witness' own hand¬ 
writing, which at the time witness was testifying was in the cus¬ 
tody of the counsel for the government, so that he, witness, 
could refresh his memory, as he, witness, had no distinct recol¬ 
lection as to whether or not the envelopes and their, contents 
now in question were handed to him, the witness, by Agent 
Trigstead. Thereupon, the court granted the request of the 
witness, and the desired memorandum was handed to the wit¬ 
ness, who, after reading the same, testified that he, witness, 
received the aforesaid two envelopes (Gov. Exhibits 5 and 5aj 
and their contents from Agent Trigstead and not from Mr. 
Keefer. The witness explained, however, that when he states 
in this case he received the exhibit from a certain agent, that 
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doesn't mean the agent placed in it his hand. He may have 
left it on the table in his office or turned it over to a clerk. 

74 Thereupon counsel for the government offered in evi¬ 
dence as tending to support the Fifth and Sixth Counts 

of the Indictment the aforesaid “Government Exhibits Nos. 
5 and 5a’’ (hereinbefore marked as such for identification), 
said Exhibit No. 5 containing the white powdered substance 
(identified by the witness. Dr. A. A. Spear) and Exhibit No. 
5a being the larger envelope (at one time sealed and contain¬ 
ing said Exhibit No. 5) to which offer the defendant, by his 
counsel, objected on the grounds (1) that the defendant, on to 
wit: Sept. 22,1943, unlawfully sold, barter, exchange and give 
away to one Rufus Ford, a certain quantity of a certain deriva¬ 
tive of opium, to wit: 259 grains of heroin hydrochloride not 
in pursuance of a written order from the said Rufus Ford on 
a form issued in blank for that purpose by the Commissioner 
of Internal Revenue, and the Sixth Count charges that on the 
same date, Sept. 22, 1943, the defendant did then and there 
fraudulently and knowingly receive, conceal, sell, and facili¬ 
tate the transportation and concealment after importation, of 
a certain quantity of a certain derivative of opium, to wit: 
259 grains of heroin hydrochlorine, the defendant then and 
there well knowing that the said heroin hydrochlorine had been 
then and there and theretofore imported into the United States 
contrary to law, whereas the evidence by the government chem¬ 
ist, Dr. A. A. Spear, in this case is that the said powdered 
substance which was contained in Government Exhibit No. 5 
contains 3.84 grains of heroin hydrochlorine and 255.SS grains 
of milk sugar, and therefore said Gov. Exhibit No. 5 (as well 
as the large envelope, Gov. Ex. No. 5a) is inadmissible and in¬ 
competent because the same constitutes a material, fatal vari¬ 
ance between the allegation in each the 5th and 6th counts 
of the Indictments and the said proof offered in support thereof 
with respect to the quantity and the description of the sub¬ 
stance referred to in each of said counts 5 and 6, or the pow¬ 
dered substance contained in said Government Exhibit No. 5 ; 
and secondly, because the evidence in behalf of the 

75 prosecution shows that the substance contained in Gov. 
Exhibit No. 5 was first in possession and custody of 

government witness Ford on Sept. 22, 1942, who initialed said 
exhibit, and on the same date delivered same to government 
witness Trigstead, who initialed said envelope, and placed them 
in a large envelope (Gov. Ex. No. 5a), sealing same, placed it 
in a safe in his office, and on September 28, 1942, Agent Trig- 
stead delivered the same to one Keefer, an employee in the 
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office of the government chemist, said Keefer giving Agent 
Trigstead a receipt, dated September 28, 1942, for said enve¬ 
lope ; that government witness Dr. Spear testified in chief that 
he received said envelopes from Agent Trigstead, but on cross- 
examination, Dr. Spear testified that he had no distinct recol¬ 
lection that the said envelopes (Gov. Ex. No. 5 and 5a) were 
handed to him by Agent Trigstead; that after witness read a 
memorandum written by him, witness testified that he re¬ 
ceived said envelopes from Agent Trigstead and not from Mr. 
Keefer; and on the further ground that the Government failed 
to prove that the Secretary of the Treasury had at any time 
ever delegated any of the rights, privileges, powers, and duties 
conferred upon the Secretary of the Treasury, under Section 
2550 A. Title 26. U. S. Code, with respect to Narcotic drugs, 
to the Commissioner of Internal Revenue, or to any other of¬ 
ficer or employee of the Bureau of Internal Revenue, any of 
such rights, privileges, powers, and duties, which, in the opinion 
of the said Secretary, may be necessary in connection with in¬ 
ternal revenue tax; but the Court overruled said objections., 
to which ruling of the court defendant, by his counsel, duly 
noted an exception, and said Government Exhibits Nos. 5 and 
5a were received in evidence. 

76 To maintain the issues joined upon the 7th and 8th 
counts of the Indictment, the Government produced 

as a witness. Rufus Ford, who had been previously sworn, and 
who testified in substance, as follows: That on September 23. 
1942. the witness, by prearrangement, met Agent Trigstead. 
Agent McCordic and Agent Fields at approximately 3:00 p. m., 
in the same alley, located between 11th and 12th, K and L 
Streets NW., this city; that witness was searched by Agent 
Trigstead and no narcotics was found on his person; that 
Agent Trigstead gave witness $35.00 in currency and with 
instructions to go to the home of the defendant and to pur¬ 
chase an ounce of heroin; that witness left the alley on the 
11th Street exit, walked north on 11th Street to 11th and 
Massachusetts Avenue and then went through a park from 
Massachusetts Avenue to L Street, walked east on L Street to 
4th and L Streets, the home of the defendant; that when 
witness arrived at the gate of an iron fence which sepa¬ 
rates defendant’s side-yard from the side-walk witness met 
defendant at the gate; defendant and witness walked into 
the side-yard and sat on a bench, when we talked for a 
few minutes. I told defendant I wanted to get an 

77 ounce of “stuff” meaning herfon, and gave him the 
$35.00 while sitting on the bench. Defendant and 
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I, shortly thereafter, went into defendant’s home, by way 
of the side kitchen door. After we entered the kitchen 
defendant went into an adjoining room or some other 
part of the house and I remained seated in the kitchen, wait¬ 
ing for defendant to return. After a half hour, defendant 
returned to the kitchen and said that the “stuff” would be 
here in a few minutes. Finally, defendant handed me two 
packages, stating that each contained half ounce of “stuff.” 
When I left defendant’s home I looked around in vicinity of 
4th and L streets to see if I could see either Agent Trigstead or 
Agenc McCordic. I saw neither. I continued to walk toward 
8th and L Streets NW. but could not find either of them. I 
telephoned to the Narcotic office of the Treasury Office and 
contacted Agent Collins and I told him that I had the two 
envelopes, each containing a half ounce of “stuff,” but Agent 
Trigstead and Agent McCordic had gone and were not at 8th 
and L Streets to meet me, as I had stayed in defendant’s 
house between two and tw*o and one half hours. Agent Col¬ 
lins told me to wait at 8th and L Streets NW., and he would 
come right down and meet me, which he did, and I gave him 
the two envelopes, after placing my initials on them. There¬ 
upon, at request of counsel for the prosecution the clerk of 
the court marked two certain envelopes, for the purpose of 
identification “Government Exhibits Nos. 6 and 6a” after 
which said exhibits vrere shown to witness, who identified the 
same by his initials as the two envelopes containing powdered 
substance which witness purchased from defendant on Sep¬ 
tember 23, 1942, about 3: 30 p. m. When I made the purchase 
from Cromer, I did not give him a w’ritten order on a form 
issued 1 in blank for that purpose by the Commissioner of 
Internal Revenue or by any other person. 

On cross-examination, witness testified in substance as 
follows: I met the Agents on September 23, 1942, at 3 p. m. 
in the alley mentioned in my examination in chief. I walked 
from 11th and L east on L Street, to defendant’s home, and 
as I was about to enter a gate-way leading to the 
78 side-yard of defendant’s home, I met defendant and 
we sat on a bench for about ten minutes. I gave 
defendant $35.00 whilst we were seated on the bench, and I 
then went into defendant’s home with him, where, after some 
delay, defendant handed me two envelopes, defendant stat¬ 
ing that each envelope contained a half ounce of “stuff.” 
Later, I left his home, walked west on L Street NW., where I 
was supposed to meet Agents Trigstead, McCordic, and Fields, 
but they were not there. I called the Narcotic Office of the 
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Treasury Department and tried to get Agent Trigstead or 
Agent McCordic, and neither was there, but I got Agent Col¬ 
lins on the phone, who thereafterwards met me at 8th and L 
Streets NW. I put my initials on each of the envelopes and 
gave both envelopes to Agent Collins. Asked to state ap¬ 
proximately the time witness entered defendant’s home, with 
defendant, and he answered: between 3:30 and 4 p. m. I 
remained in defendant’s home between two and two and a 
half hours. Asked to state approximately what time witness 
talked to Agent Collins at the Treasury Department and wit¬ 
ness replied: About 6:30 p. m., and not later than 7 p. m. be¬ 
cause it was still light. Asked how much time elapsed 
between his phone call to Agent Collins and the time the latter 
met witness at 8th and L Streets NW., and he replied: Not 
more than one-half hour. Asked if it was not a fact that it 
was 10 p. m. at night when he gave the two envelopes to 
Agent Collins, to which witness replied: It could not have 
been that late because it was still light. Asked if after leav¬ 
ing defendants home if witness went to anyone else’s home 
or to any other place other than to 8th and L Streets NW., 
where witness testified he phoned to the Narcotic Office, to 
which witness answered in the negative. Asked if it was 
not a fact that from the time witness testified he entered de¬ 
fendant’s home until the time he met Agent Collins that six 
hours, and not two or two and one-half hours had elapsed 
79 as witness had previously testified, before witness de¬ 
livered the two envelopes to Agent Collins, to which 
witness answered: It couldn’t have been that long because 
when Agent Collins met me and I gave him the envelopes it 
was still light. 

And to further maintain the issues joined upon the 7th and 
8th counts, the Government produced Agent Collins as a wit¬ 
ness, who. after being sworn, testified, in substance, as follows: 
I am a Federal Narcotic Agent; attached to the Treasury- 
Department. I received a phone call the evening of Septem¬ 
ber 23. 1942. from Rufus Ford, informing me that he was at 
8th and L Streets NW.. and that he had with him two enve¬ 
lopes containing a substance which Ford said he had purchased 
with money furnished him by Agent Trigstead that afternoon. 
Ford said that he was supposed to meet Agent Trigstead and 
other Agents at 8th and L Streets NW., after purchasing the 
two envelopes but that he, Ford, had been delayed a couple 
of hours in defendant’s home and that Agent Trigstead and 
the other Agent must have become tired waiting .and had left. 
Ford asked me what he should do with the envelopes. I told 
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Ford to wait where he was, at 8th and L Streets, and that I 
would be right down and meet him so that he could give me 
the envelopes. I drove to 8th and L Streets NW., where I 
met Ford, who put his initials on each of the envelopes and 
then gave them to me. I put my initials on the envelopes, 
as well as the date and the time when I received them from 
Ford. At this point, the prosecuting attorney handed the 
said envelopes to the witness and asked him if he could identify 
them, to which witness answered in the affirmative, by wit¬ 
ness’ initials, the date, and the time, the date being 9-28-42, 
and the time being 10 p. m. Witness continuing testified: 
I kept these envelopes in my possession until the next morn¬ 
ing when I gave both envelopes to Agent Trigstead in the 
Narcotic Office. 

80 CROSS-EXAMINATION 

On cross-examination witness testified, in substance as fol¬ 
lows: It was dark when I met Rufus Ford, at 8th and L Streets 
NW., on September 23, 1942, and I met him about twenty 
minutes after he had talked to me over the telephone. I put 
my initials, the date, and the time on each envelope when 
Ford handed them to me, at which time I was seated in my 
automobile, where I could see to write. I put my initials, and 
9-23-42, and 10 p. m., on each envelope when Ford handed 
the envelopes to me, while I was seated in my automobile. I 
told Ford I would keep the envelopes myself until the follow¬ 
ing morning when I would turn them over to Agent Trigstead, 
which I did. 

And to maintain the issues joined upon the 7th and 8th 
counts of the Indictment, the Government produced Agent 
Trigstead, as a witness, who had been previously sworn, and 
who testified, in substance, as follows: Agents McCordic and 
Fields met Ford in an alley between 11th and 12th, K and L 
Streets NW., this city, about 3 p. m., on September 23, 1942, 
I searched Ford and found no narcotics in his possession, I 
gave Ford $35.00 and instructed him to go to the defendant’s 
home, at 4th and L Streets NW., and to try and purchase an 
ounce of heroin. I followed Ford to 4th and L Streets NW., 
where I saw Ford meet defendant at the gate to the side yard 
on the L Street side of the house. I saw Ford and defendant 
walk to a bench in the side yard, where they set down and 
talked for a short while. I saw Ford count out something to 
defendant. After they sat on the bench for about ten minutes 
Ford and defendant got up, walked across the yard to the 

563901—43-5 
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kitchen door of the defendant’s home. They both entered 
through the kitchen door. Agents Fields, McCordic, and I 
waited for about two hours but Ford did not reappear so we 
left. The next morning, September 24, 1942, Agent Collins 
gave me two envelopes in our office, stating to me that he 
had received a phone call from Ford the night before 

51 and as a result of the call. Agent Collins stated to me 
that he had met Rufus Ford at 8th and L Streets NW., 

who had given to Agent Collins, so he informed me, the two 
envelopes which Agent Collins handed to me in my office (be¬ 
ing Gov. Exhibits 6 and 6a. previously marked at the trial, for 
the purposes of identification). I initialed each of the enve¬ 
lopes. and then weighed the substance contained in each en¬ 
velope and found the total weight of the substance in both 
envelopes to be 415 grains. I weighed the substance in the 
presence of Agent Fields, after which I placed the two enve¬ 
lopes (now known as Gov. Exhibits 6 and 6a, for identification) 
into a larger envelope, which latter I sealed by securing metal 
clamps and placed, on the outside of the larger envelope, the 
date, 9-24-42, 415 grains, my initials, and on the back of said 
large envelope I wrote “Weighed and sealed 9-24-42'’ in the 
presence of Agent Fields, and then put my initials underneath 
this writing. I then put this larger envelope, containing the 
two small envelopes (which contained powdered substance) 
into a safe in our office. I then locked the safe. On Septem¬ 
ber 28, 1942, I opened the safe and took therefrom the sealed 
envelope and delivered the same to Mr. Keefer, in the govern¬ 
ment chemist office. Mr. Keefer gave me an official receipt 
in his own name for the envelope when I gave it to him on 
September 28. 1942. At this point, counsel for the prosecution 
handed to witness the two small envelopes containing pow¬ 
dered substance (Previously marked at this trial, for identi¬ 
fication, Gov. Exhibits 6 and 6a) and asked witness if he could 
identify same, to which witness replied that he could by reason 
of his initials and the date which witness had placed on same 
at the time witness received same from Agent Collins. 

At the request of counsel for the prosecution, the clerk of 
the court marked said larger envelope “Gov. Ex. No. 7” for 
purpose of identification, after which, counsel for prosecution 
handed to witness said larger envelope (Gov. Ex. No. 7) 

52 and asked witness if he could identify the same, to 
which witness replied in the affirmative, stating that this 

was the envelope into which, after witness had weighed the 
contents of the substance contained in the smaller envelopes, 
the witness had placed said smaller envelopes (containing the 
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powdered substance). Witness testified that after placing the 
two smaller envelopes into the larger envelope witness sealed 
the larger envelope, in the presence of Agent Fields. The 
official receipt was thereupon identified by the witness and 
marked as a Government exhibit. The witness further testi¬ 
fied that the large envelope (Gov’t Ex. No. 7) was now* in the 
same condition as it was when delivered to Keefer, except that 
one side had been torn open. 

CROSS-EXAMINATION 

On cross-examination, the witness testified, in substance, 
as follows: 

Asked if the larger envelope (referred to by witness in his 
examination in chief) is in the same condition today as it was 
on September 28, 1942, when witness gave the same to Mr. 
Keefer, to which the witness replied that it is in the same 
condition except that the end of the envelope has been torn 
open. Asked if witness knows of his personal knowledge who 
tore open the end of the envelope, which witness testified in 
his examination in chief witness had sealed before he gave it 
to Mr. Keefer, to which witness replied: “I do not as I was 
not present when the envelope was opened.” 

Thereupon, to further maintain the issues joined upon said 
7th and Sth counts of the Indictment, the government pro¬ 
duced as a witness Agent Fields, previously sworn, and who 
testified, in substance, the same as Agent Trigstead testified 
in his examination in chief. 

The witness also testified that he identified the two smaller 
envelopes (marked Gov. Exhibits 6 and 6a for identification) 
and the larger envelope (marked Gov. Ex. 7 for identification) 
by witness’ initials, which witness had placed thereon on 
September 24, 1942, in his office, in the presence of agent 
Trigstead. 

S3 cross-examination 

On cross-examination, the counsel for defendant 
handed to witness the larger sealed envelope (marked Gov. 
Ex. No. 7, for identification) and asked witness if there is 
any change or alteration of said larger sealed envelope between 
the date (September 24, 1942), when witness testified that he 
had placed his initials on same at the time said envelope was 
sealed by Agent Trigstead, and today, to which witness 
answered: “It is in the same condition today as it was on 
September 24,1942, with the exception that the extreme upper 
end of the envelope has been torn.” Asked if the metal seal 
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is today in the same condition as it was when the same was 
placed thereon on September 24, 1942, to which witness re¬ 
plied that the seal is in the same condition today that it was 
in after being placed on said envelope, that is, said seal has 
not been broken or changed. 

To maintain the issues joined upon said 7th and Sth counts 
of the Indictment, the Government produced as a witness Dr. 
A. B. Spear, previously sworn, and who testified, in substance, 
as follows: 

Witness was handed by counsel for prosecution two small 
envelopes (marked Gov. Exhibits 6 and 6a for identification) 
and he was asked if he could identify same, to which witness 
replied that he did; that witness had received these two small 
envelopes, sealed within a larger envelope, from Agent 
Trigstead. 

That witness had broken the seal on the larger envelope 
and removed the two smaller envelopes therefrom: that he 
had weighed and analyzed the contents of the two small en¬ 
velopes. the weight of the contents being 415.92 grains of 
heroin hydrochloride and milk sugar. Witness testified that 
the envelope (Gov't Ex. No. 7) was today in the same con¬ 
dition as when he received it except that it was now torn on 
one end; that he tore it open to get to the smaller envelopes 
contained in it. He testified further that heroin is a derivative 
of opium and that the addition of cane sugar is a mechanical 
mixture, neither substance losing its identity. 

S4 On cross-examination, witness testified in substance, 
as follows: Counsel for defendant asked witness if it was 
not a matter of fact that witness received the said envelopes, 
namely, “Gov. Exhibits 6. a and 7 (marked for identification) 
from a man named Mr. Keefer, a clerk employed in the office 
of the Government Chemist, and not from Agent Trigstead, to 
which witness replied that witness personally received said, 
three envelopes from Agent Trigstead, and not from Mr. 
Keefer, as far as he could recall. Asked how many grains of 
the 415.92 grains consisted of heroin hydrochloride to which 
witness replied that of the 415.92 grains there were only 6.15 
grains of heroin hydrochloride, or 1.48 per centum of the total 
of 415.92 grains of the powdered substance contained in the 
said two small envelopes (Gov. Exhibits 6 and 6a, marked for 
identification) was actually heroin hydrochloride. Witness 
testified that the remaining 409.77 grains of said powdered sub¬ 
stance was milk sugar. Counsel for defendant asked witness 
when it was that he broke the seal of the larger envelope in 
order to remove the smaller envelopes for the purpose of weigh- 
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ing and analyzing the powdered substance, as witness had 
testified he did in his examination in chief, to which witness 
replied: I broke the seal, weighed, and analyzed the powdered 
substance contained in the smaller envelopes on September 
29,1942. Asked if it is not a fact that the seal has never been 
broken but that the upper end of the larger envelope (marked 
Gov. Exhibit No. 7, for identification) has been torn open, 
to which witness replied: “That is correct. That is what I 
meant when I testified that I broke the seal.” 

85 Thereupon, counsel for the prosecution offered in evi¬ 
dence Gov. Exhibits Nos. 6, 6a, and 7, as tending to 
support the Seventh and Eighth Counts of the Indictment; 
said Exhibits Nos. 6 and 6a contained powdered substance 
(which had been identified by the testimony of previous wit¬ 
nesses) and said exhibit No. 7 being a large envelope, in which 
exhibits Nos. 6 and 6a, were enclosed, to which offer, the de¬ 
fendant, by counsel, objected on the following grounds: (1) 
Because count seven of the Indictment charges that on Sept. 
23, 1942, the defendant did sell, barter, exchange, and give 
away to one Rufus Ford, a certain quantity of a certain deriva¬ 
tive of opium, to wit, 415 grains of heroin hydrochloride, not 
in pursuance of a written order from the said Rufus Ford on 
a form issued in blank for that purpose by the Commissioner of 
Internal Revenue, and count eight charges that on the same 
date. Sept. 23, 1942. the defendant did then and there fraudu¬ 
lently and knowingly receive, concealed, buy, sell, and facilitate 
the transportation and concealment after importation, of a 
certain quantity of a certain derivative of opium, to wit, 415 
grains of heroin hydrochloride, the defendant then and there 
well knowing that the said heroin hydrochloride had been then 
and there and theretofore imported into the United States 
contrary to law, whereas there is a material and fatal variance 
between the allegation in each of said counts 7 and 8, in that 
the evidence submitted by the Government chemist (Gov. 
Exhibits Nos. 6 and 6a) shows 6.15 grains of heroin hydro¬ 
chloride and 409.77 grains of milk sugar; (2) Because the evi¬ 
dence in behalf of the prosecution offered in support of counts 
7 and 8 discloses that the continuity of possession and custody 
of government exhibits Nos. 6, 6a, and 7 were broken between 
the time of the alleged purchase of the powdered substance in 
exhibits Nos. 6 and 6a and the time of this trial; (3) Because 
the Government failed to prove that the Secretary of the Treas¬ 
ury has ever delegated any of the rights, privileges, powers, 
and duties conferred upon said Secretary, under Section 
2550 A, Title 26, U. S. Code, with respect to Narcotic 
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56 drugs, to the Commissioner of Internal Revenue, as 
hereinbefore set forth in support of defendant’s objec- 

tionfe to the introduction in evidence of the previous exhibits of 
the Government. The Court overruled said objections to which 
ruling of the court defendant, by his counsel, duly noted an 
exception, and said Government Exhibits Nos. 6. 6a, and 7 
were received in evidence. 

To maintain the issues joined upon counts 9. 10, 11. and 12 
of the Indictment, the Government produced as a witness Rufus 
Ford, previously sworn, and who testified, in substance, as 
follows: 

On September 24. 1942. at approximately 3 p. m.. I met 
Agents Trigstead, Fields, and McCordic. by prearrangement, 
in the same alley, located between 11th and 12th. K and L 
Streets. NW.. when Agent Trigstead searched me and found no 
narcotics on my person, and he gave me S10.00 directing me to 
go to defendant’s home and to try and buy $10.00 worth of 
heroin and also to find out if possible whether or not 

57 defendant had a supply of “stuff” on hand. Agent 
Fields and I walked to 4th and L Streets. NW., where 

I left Agent Fields, and I entered defendant’s home, located 
at the SE. corner 4th and L Streets, NW., by way of the kitchen 
door. I walked through the kitchen into the middle room, 
which adjoins the kitchen, where I met defendant, who was 
wearing pajamas. I told him I wanted to get $10.00 worth 
of “stuff.” Defendant walked across the room to a table and 
removed a rubber band from around a cardboard box about 
tho size of a writing paper box. He opened the box and took 
therefrom one envelope and then closed the box. While the 
box was open I saw several other envelopes and also some 
spoons in the box. I gave defendant $10.00 and he handed 
me an envelope. I left defendant’s home, walked west on L 
Stfeet where I met Agent Fields. The latter and I then went 
back to the alley, between 11th and 12th. K and L Streets, 
NW., where we met Agents Trigstead and McCordic again, 
at which time I put my initials on said envelope and handed the 
same to Agent Fields, -who placed his initials and the date on 
the envelope and then gave the envelope to Agent Trigstead 
in my presence. 

Therepon. counsel for prosecution handed to the clerk of 
the court a cardboard box with a rubber band around it. and 
at said counsel’s request the clerk marked the same “Gov. 
Exhibit No. 8” for identification. Asked if he could identify 
the said box and witness replied that he could not identify 
the box but that it looked like the box which witness had 
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testified about earlier, from which defendant had removed an 
envelope containing some “stuff” for which witness had paid 
defendant SI0.00. 

At the request of counsel for the prosecution, the clerk of 
the court marked an envelope (which was handed to him by 
said counsel) “Gov. Ex. Xo. 9” for purpose of identification. 
Counsel for prosecution handed said envelope to witness and 
asked him if he could identify same, to which witness 
SS replied in the affirmative, stating that is the envelope 
handed to me by defendant on September 24, 1942, 
which defendant took from a cardboard box containing other 
envelopes, and for which I paid defendant $10.00. Witness 
testified that he did identify said envelope by his initials which 
witness had placed on the envelope just prior to handing the 
same to Agent Fields on September 24,1942. 

CROSS-EXAMINATION 

On cross-examination witness testified in substance as fol¬ 
lows: Asked if he gave defendant a ten dollar bill when witness 
received the said envelope on September 24, 1942, as witness 
had testified in chief, to which witness replied that he gave 
defendant two five dollar bills. Asked whether or not witness 
knew if the Agents had taken the serial numbers of the said 
two five dollar bills at any time before witness had entered 
defendant’s home on September 24, 1942, to which witness 
replied that he did not know. 

Asked if on any occasion prior to the time that defendant 
was arrested on September 24,1942. had the witness ever made 
an affidavit to secure a warrant of arrest or a search warrant 
before U. S. Commissioner Turnage, to which witness replied 
that he had not. Asked if witness was present at the time 
the Agents arrested the defendant on September 24, 1942, 
to which witness replied in the negative. Asked whether or 
not he knew if any of the ten dollars which witness testified he 
had given to defendant on September 24, 1942, was found on 
defendant, or in defendant’s home, at the time of defendant’s 
arrest on September 24, 1942, to which witness replied that 
he did not know. 

To further maintain the issues joined upon counts 9, 10, 11, 
and 12 of the Indictment, the Government produced as a 
witness Agent Fields, previously sworn, and who testified, in 
substance, as follows: Agents Trigstead, McCordic, and I met 
Rufus Ford on September 24, 1942, at about 3 p. m., 
89 in the alley located between 11th and 12th. K and L 
Streets NW. Agent Trigstead searched Ford and found 
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no narcotics on his person. The later gave Ford $10.00, with 
instructions to go to defendant’s home and to buy $10.00 worth 
of heroin, and also to try and find out from defendant if he had 
a supply of heroin on hand. Rufus Ford and I left the alley 
and walked to the vicinity of 4th and L Streets NW. where I 
left Ford. I observed Ford enter the kitchen door of defend¬ 
ant’s home. I stood on the sidewalk outside of defendant’s 
side yard and saw defendant and Rufus Ford talking in de¬ 
fendant’s kitchen. I observed Ford hand something to de¬ 
fendant and I saw defendant hand something to Ford. I 
then walked west on L Street towards 5th Street, where I 
waited for Ford. In about fifteen minutes Ford came out 
of defendant’s kitchen door, which faces on L Street, and 
Ford walked west on L Street, towards 5th Street, where Ford 
met me. Ford and I walked back to the alley where we had left 
Agents Trigstead and McCordic. Upon our arrival in the 
alley, Ford initialed an envelope and handed same to me. 
I initialed the envelope and also put the date, 9 - 24 - 42 , thereon, 
and then handed the envelope to Agent Trigstead, at which 
time the latter also placed his initials and date on the envelope. 
Ford left me and the other Agents. The other Agents and I 
then drove to our office, 426 5th Street N.W. From our office 
Agent Trigstead telephoned to Lieut. Robert Bryant, of the 
Metropolitan Police Department, who is in charge of the 
Narcotic squad of that department, requesting him to meet 
us at our office which he did. At our office we were also joined 
by Agents Collins and Morrison. From our office all of us pro¬ 
ceeded in automobiles to the home of the defendant, located at 
se. corner of 4th and L Streets NW., the address of his home 
is 1033 4th Street NW. The front room of these premises is 
used as a small novelty store. Behind this store there 
90 are rooms which were occupied by the defendant as 
living quarters. Upon our arrival at defendant’s home, 
Agent McCordic and I entered through the store and as we 
vrent into the areaway behind the store I saw the defendant 
standing in his back yard. Agents Trigstead and Collins en¬ 
tered defendant’s kitchen from the L Street entrance. Agent 
McCordic entered defendant’s yard ahead of me, talked with 
Agent Collins in the yard. Agent McCordic told Agent Collins 
that when he, McCordic, first entered the yard ahead of me 
that he saw the defendant in the back yard, with something 
in his hand, resembling trash. Agent McCordic told Agent 
Collins in my presence that he, McCordic, had seen the de¬ 
fendant throw this “something resembling trash” in the au¬ 
to wards the shed located in the back yard. We looked around 
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the yard and the shed but could not find anything except trash. 
Finally, Agent Collins pointed out a cardboard box on top 
of the shed lying with some other old papers and sticks. Agent 
Trigstead then climbed up on the roof of the shed and got this 
box, and bringing the box down to the back yard, where the 
other Agents and I were waiting with defendant, Agent Trig- 
stead removed the rubber band around the box and opened 
the box, which contained eight envelopes and each envelope 
contained a powdered substance. The box also contained some 
spoons. At this time, we placed defendant under arrest and 
took him into the kitchen. We remained in defendant’s home 
about fifteen or twenty minutes and then took defendant to 
our office, and later we took him to No. 1 police precinct station, 
where he was charged with violation of the Harrison Narcotic 
Act and violation of the Drugs Import-Export Act. Counsel 
for prosecution handed to witness a cardboard box (marked 
Gov. Exhibit No. 8 for purpose of identification) and asked 
witness if he could identify same, to which witness replied 
that he did identify the box as the one found on the roof of 
the shed located in defendant’s back yard, same being 
91 found by Agent Trigstead. That witness had placed 
his initials on same, with date 9-24-42, in our office, 
immediately after defendant’s arrest. Counsel for prosecution 
then showed witness a small envelope, containing powdered 
substance (marked Gov. Exhibit No. 9 for identification) 
which witness identified, stating he was able to do so by his 
initials and date thereon, as being the envelope which Rufus 
Ford had handed to witness in the presence of Agents Trigstead 
and McCordic in the alley between 11th and 12th, K and L 
Streets NW. on September 24, 1942. Witness further testified 
that after the arrest of defendant. Agent Trigstead had weighed 
the contents of the small envelope in witness’s presence, and the 
witness was present when Agent Trigstead placed the small 
envelope (Gov. Ex. No. 9) into a larger envelope and sealed the 
latter. Witness testified that he had placed his initials on the 
large envelope after Agent Trigstead sealed same. It was 
sealed by securing two metal clamps. The envelope was to¬ 
day in the same condition as when it was sealed except one 
end had been torn. This was the first time witness had seen 
the envelope since it was sealed. 

Counsel for prosecution then handed to the clerk of court 
an envelope, requesting him to mark same “Gov. Exhibit No. 
10,” for purpose of identification, which was done. The latter 
exhibit was handed to witness, who identified same, stating 
that this was the envelope which witness initialed after Agent 
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Trigstead had weighed the powdered substance in government 
exhibit No. 9, and sealed said exhibit inside of this larger en¬ 
velope. now marked “Gov. Exhibit No. 10” for purpose of 
identification. 

CROSS-EXAMINATION 

On cross-examination. Agent Fields testified, in substance, 
as follows: Asked if he recalled seeing Agent Trigstead on 
September 24. 1942, give Rufus Ford some money and heard 
him instruct Ford to buy heroin from defendant, to which wit¬ 
ness answered yes. Asked if the money consisted of two five 
dollar bills given to Ford by Agent Trigstead, to which witness 
answered: “It was a five dollar bill and five one dol- 
92 lar bills, making total of the ten dollars given to Ford 
by Agent Trigstead on September 24, 1942.” Asked 
if it was not the preconceived plan of witness and the other 
Narcotic Agents, witness’ colleagues, to raid the home of de¬ 
fendant and arrest defendant if Rufus Ford reported to -witness 
that he. Ford, had purchased narcotics from defendant on 
September 24, 1942. to which witness answered in the affirma¬ 
tive. Asked if the serial numbers of the five dollar bill and 
the five one dollar bills which Agent Trigstead gave to Ford 
on September 24, 1942. with instructions to buy heroin from 
defendant, were written down by witness or any of the other 
Agents, prior to or at the time the aforesaid currency was 
given to Ford, to which witness answered that said serial num¬ 
bers were not recorded, or written down by anyone, and 
witness did not and does not know the said serial numbers of 
the said currency. Asked if he or any of the other narcotic 
agents, or any police officer, had a warrant of arrest for defend¬ 
ant. at the time witness and his colleagues entered defendant’s 
home, or if any of them had a search warrant authorizing them, 
or any of them, to enter, or search defendant’s premises, or 
his home, to which witness testified that there was no warrant 
of arrest for defendant, and there was no search warrant issued 
to search defendant’s premises, or his home. Asked if either 
he or any of the other Agents, or any police officer who went 
to the premises and to home of defendant on September 24, 
1942, either searched the person of defendant or defendant’s 
premises or his home for the ten dollars (or any part thereof) 
which witness has testified had been given to Ford in the alley, 
with instructions to buy heroin from defendant to which wit¬ 
ness answered: To my knowledge no one of them did. 

To further maintain the issues joined upon the 9th, 10th, 
11th, and 12th counts of the Indictment, the government pro- 
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duced as a witness, Agent Trigstead, previously sworn, and who 
testified, in substance, as follows: Agents Fields, Mc- 

93 Cordic, and I met Rufus Ford by prearrangement in 
the alley between 11th and 12th, K and L Streets NW., 

on September 24. 1942. I searched Ford in the presence of 
Agents Fields and McCordic, and found no narcotics on his 
person. I gave Rufus Ford ten dollars, instructing him to go 
the defendant's home and attempt to purchase ten dollars’ 
worth of heroin, and also to find out if defendant had a supply 
of heroin on hand. I told Ford that Agent Fields would go 
with him in the vicinity of defendant's home, and Agent Mc¬ 
Cordic and I would drive in that vicinity a short while later, 
and that if he (Ford) was able to purchase the heroin to leave 
defendant’s home and immediately return to the alley, above 
mentioned, and that Agent McCordic and I would meet him 
and Agent Fields there. Agent Fields and Ford left Agent 
McCordic and me in the alley. After a short wait Agent Mc¬ 
Cordic and I drove to the vicinity of 4th and L Streets NW. 
I saw Ford at 4th and L Streets, when he entered defendant’s 
home. Agent McCordic and I then returned to above men¬ 
tioned alley, where we waited for Agent Fields and Ford. 
About half hour later. Ford, accompanied by Agent Fields re¬ 
turned to the alley. Thereupon, Ford produced an envelope, 
which he initialed, and then Agent Fields initialed the en¬ 
velope, and also put the date thereon, 9-24-42. I initialed the 
envelope while in the alley. Ford then left us. Agents Fields. 
McCordic, and I returned to our office, 426 5th Street NW. I 
then phoned to Lieut. Robert Bryant, in charge of narcotic 
squad of Metropolitan Police Force and requested him to come 
to our office, which he did. I informed Lieut. Bryant that we 
were going to proceed to defendant’s home, 4th and L Streets 
NW., and asked him to go with us, which he did. Narcotic 
Agents Collins and Morrison also joined our party. We drove 
from our office in three automobiles to defendant’s home. 
Agents Collins. Morrison and I entered—Whereupon, counsel 
for defendant interposed objection to any testimony 

94 relating to the entry by witness and for the other nar¬ 
cotic agents or any of them, in defendant’s heme or upon 

his premises, on September 24, 1942, which witness is about to 
testify to, on the ground that it has appeared from the testi¬ 
mony of the witness that no warrant of arrest had been ob¬ 
tained for defendant, and that no search warrant had issued 
authorizing the search of defendant’s premises or his home, but 
the court overruled said objection, to which the defendant, by 
his counsel, thereupon noted an exception. 
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Continuing, witness testified: Agents Collins, Morrison 
and I entered defendant's home by way of the kitchen door 
of his premises on September 24, 1942. While Agents Collins, 
Morrison and I were in defendant’s kitchen. I saw defendant 
standing out in his back yard of his home. Agent Collins 
and I then went through the kitchen into the back yard of 
defendant’s home. By this time Agents McCordic and Fields 
had also entered the back yard of defendant’s home by coming 
through the 4th Street entrance of defendant’s home. I saw 
Agent McCordic talking to Agent Collins in defendant’s back 
yard. Agents McCordic and Collins started looking around 
said back yard and up on the shed in defendant’s yard. 
Finally, Agent Collins pointed out to me a cardboard box 
which was on top of a shed located in a yard of the adjoining 
property, which witness was informed was rented by a Miss 
Bessie Bagley. the address of adjoining property being 1031 
4th Street NW„ whereas defendant’s premises 1033 4th Street 
NW. After Agent Collins pointed out to me said box on the 
adjoining shed. I climbed on the roof of the shed and got the 
box, which with some old sticks and stones were lying on the 
roof of the shed. I brought down the box and opened it by 
removing a rubber band which was around the box. 

The box contained eight small envelopes, each envelope 
containing a white powdered substance. There were also 
some spoons in the box. The witness was shown the envelopes 
and the box. He testified that when he found them they had 
no revenue stamps on them. 

95 A card board box was handed to witness by counsel 
for the government, and witness was asked if he identi¬ 
fied the same, to which witness answered “Yes.’’ because he 
testified his initials, as well as a date 9-24-^42. was on the box, 
and further, that this is the box witness found and removed 
from a shed located on the premises adjoining defendant’s 
home. 

Continuing witness testified: 

We then placed the defendant under arrest and took him 
in his kitchen. A short time later all of us left defendant’s 
home, taking defendant with us in one of our automobiles to 
our office, 426 5th Street NW., and later that afternoon 
(September 24, 1942) we took defendant to No. 1 police pre¬ 
cinct station where we caused him to be locked up, and we 
caused him to be entered on the “blotter” at said precinct 
that defendant was charged with violation of the Harrison 
Narcotic Act and of Narcotic Import and Export Act. In the 
presence of Agent Fields, I weighed the contents of the small 


CLARENCE CROMER VS. UNITED STATES 


73 


envelope which Rufus Ford had brought back to the alley and 
turned over to me earlier in the afternoon (Gov’t Ex. No. 9) 
the same weighed ninety-seven (97) grains. I then placed 
the smaller envelope, with its contents, into a larger envelope 
which latter I sealed in the presence of Agent Fields. I wrote 
the date 9-24-42, and my initials on the outside of the large 
envelope and where I sealed it I wrote “Weighed and sealed 
by” followed by my initials, “in the presence of Agent Fields.” 
And I had Agent Fields place his initials, with date 9-24-^42. 
beneath my writing. I then put the said sealed envelope with 
its contents in the safe in our office. 

Whereupon, counsel for prosecution showed witness a small 
envelope, previously marked “Gov. Exhibit No. 9” for identi¬ 
fication,” and asked witness if he could identify it, to which 
witness testified “Yes,” because witness said his initials and 
the date appeared thereon in witness’ handwriting. 
96 further stating that this is the envelope that Rufus Ford 
turned over to witness on afternoon of Septembei 24. 
1942, when Ford returned to the alley with Agent Fields and 
met Agent McCordic and myself. 

Counsel for prosecution handed witness a larger envelope 
(Gov. Exhibit No. 10 for identification) and asked him if he 
could identify same, to which witness replied in the affirma¬ 
tive, because his initials, the date and other writing in wit¬ 
ness’ handwriting were thereon, entered when witness weighed 
the contents of the small envelope (now Gov. Exhibit No. 9 
for identification) and he had placed the smaller envelope in- . 
side of this larger envelope (now Gov. Exhibit No. 10 for 
identification) and sealed the latter in the presence of Agent 
Fields. It was sealed by locking two metal clamps thereon. 
The envelope was in same condition today as when I sealed 
it except that one end had been torn open. I then placed same 
in the safe which is in the office, and I locked the safe. I then 
weighed the contents of the eight envelopes, contained in the 
cardboard box which had been found on the above mentioned 
shed located on the property adjoining defendant’s home. I 
found the weight of the white powdered contents of these en¬ 
velopes to be 2.705 grains, after which I put these eight enve¬ 
lopes, with their contents, into a larger envelope and sealed 
the latter envelope. I wrote on the outside of this larger en¬ 
velope the date, 9-24-42, 2.705 grains, my initials, and the 
time of the day I weighed same. On the other side of the en¬ 
velope, where I sealed it, I wrote: “Weighed and sealed 9-24-42 
by (writing my initials) and in the presence of Agent Fields.” 

I had Agent Fields initial same. This was sealed also by metal 
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clamps and condition of it was the same except for tear at end. 
I also placed this larger envelope in the safe, in our office, and 
locked the safe. Counsel for the government tljen handed the 
witness six different receipts which witness had previously re¬ 
ferred to and identified during his previous testimony in this 
case, as the receipts which had been given to the witness by 
Mr. Keefer on each occasion that the witness (Agent Trig- 
stead) delivered the envelopes containing the alleged 
07 1 purchase of a white powdered substance to the govern¬ 

ment chemist to be analyzed. These receipts at the 
request of counsel of the government were marked by the 
clerk of the court as “Government Exhibits No. 11, 11a, lib, 
11c, lid. lie” for the purposes of identification. The witness 
Agent Trigstead identified each of these receipts stating that 
on each occasion when he took one of the now’ marked “Gov¬ 
ernment Exhibits’'’ containing a white powdered substance to 
the government chemist, he. the witness, handed a so-called 
sample or “government exhibits” containing a white powdered 
substance to Mr. Keefer and Mr. Keefer received each of these 
samples and gave the witness the above mentioned receipts on 
each occasion. 

At the request of counsel for the government, the clerk of 
court marked the larger envelope (which the witness had tes¬ 
tified). that witness had placed and sealed the eight smaller 
envelopes into government exhibit no. 12 and asked the wit¬ 
ness if he could identify same. The witness replied in the 
affirmative stating, “this is the envelope into w’hich I placed 
the eight small envelopes after weighing the contents of the 
small envelopes and then sealed this larger envelope.” The 
witness further stated that, “I am able to identify this enve¬ 
lope because of my initials and the date and the number of 
grains w’hich I wrote on this envelope on September 24. 1942. 
when I sealed this envelope, in the presence of Agent Fields.” 

At request of counsel for prosecution, the clerk of court 
marked the eight small envelopes as “Government Exhibit 8a. 
8b. 8c. Sd. Se, 8f, Sg, and Sh” for purpose of identification; 
and said counsel asked witness if he identified said small en¬ 
velopes. to which witness answered in affirmative, stating that 
he did because his initials and the date were on each one of 
them further stating that they are the small envelopes wffiich 
witness found in the cardboard box on top of the shed. Agent 
Trigstead further testified that government exhibit no. 
98 1 10 containing government exhibit no. 9, and govern¬ 

ment exhibit no. 12, containing the eight small enve¬ 
lopes and their contents, remained in the safe of his office until 
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September 28, 1942, at which time Agent Trigstead testified 
that he opened the safe and removed therefrom the two large 
envelopes, now marked government exhibit no. 10 and gov¬ 
ernment exhibit no. 12, and delivered these two large enve¬ 
lopes to Mr. Keefer at the office of the government chemist 
for which he received a receipt from Mr. Keefer, said receipt 
being signed by Mr. Keefer in Mr. Keefer’s own handwriting. 
This particular receipt now being marked “Gov. Exhibit lid”) 
for the purposes of identification. 

CROSS-EXAMINATION 

On cross-examination the witness testified, in substance, as 
follows: That on September 24, 1942, Agent Fields, McCordic 
and I by prearragement met Rufus Ford in the vicinity of 11th 
and L Streets. NW., I searched Ford, found no narcotics on his 
person, I gave Ford ten dollars consisting of a five dollar bill 
and five ones. I instructed Ford to go to the defendant’s home 
and to try and purchase ten dollars worth of heroin. On this 
occasion it was my purpose to ascertain whether or not the 
defendant had a supply of heroin on hand. I did not take the 
serial numbers from the currency which I gave Ford. Agents 
Fields and Ford left Agent McCordic and I in the alley where 
we had met Ford. About three-quarters of an hour later, 
Agent Fields and Ford returned to the alley where Ford ini¬ 
tialed and turned over to me a small envelope containing a 
white powdered substance. Ford left us; the other agents and 
I then drove to our office where we were joined by Agent 
Collins and Agent Morrison, as well as Lieut. Bryant of the 
Metropolitan Police Department. All of us then proceeded to 
the home of the defendant which is located at 4th and L Streets, 
NW. Agent McCordic and Agent Fields entered the defend¬ 
ant’s home by the 4th Street entrance, going through a 
99 store which is located in the front room and then down 
areaway which leads to the defendant’s backyard. 
Agents Morrison, Collins and I entered the defendant’s home 
from the L Street side by going into the defendant’s kitchen. 
Lieut. Bryant went to the rear of the defendant’s yard and 
stayed in an alleyway so that no one could escape from the 
rear of the defendant’s home. The witness Agent Trigstead 
testified during the remainder of the cross-examination sub¬ 
stantially the same as he did on direct examination. Counsel 
for the defendant then handed the witness the six receipts now 
marked governments exhibits 11, 11a, lib, 11c, lid, lie, which 
receipts witness had previously identified as the receipts given 
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to the witness by Mr. Keefer on each occasion that the witness 
delivered the various samples to Mr. Keefer at the government 
chemist’s office. Counsel for the defendant asked the witness 
if on any occasion which the witness testified that he delivered 
the samples to Mr. Keefer did he, the witness ever see Dr. 
Spear, to which witness replied, “To the best of my recollec¬ 
tion I do not remember seeing Dr. Spear present on any of 
these occasions.” Counsel for the defendant then asked the 
witness if he was positive that he personally delivered these 
samples to Mr. Keefer and left them with Mr. Keefer and 
not with Dr. Spear, to which witness replied. “I am posi- 
100 tive that on each occasion I delivered them (the sam¬ 
ples) to Mr. Keefer and left them with Mr. Keefer.” 
Counsel for the defendant then asked the witness if the wit¬ 
ness had ever seen these samples at any time from the dates 
with which witness testified he delivered the samples to Mr. 
Keefer (during August and September of 1942) until the trial 
of this case, to which the witness replied, “I had not seen any 
of these envelopes or samples since I gave them to Mr. Keefer 
until the trial of this case.” Counsel for the defendant then 
asked witness whether he knew of his own personal knowledge 
who tore open the various envelopes which witness previously 
testified that he, witness, had sealed before giving the enve¬ 
lopes to Mr. Keefer, to which witness replied, “I do not know 
as I have no personal knowledge who tore them open.” 

To further maintain the issues joined upon the 9th, 10th, 
11th and 12th Counts of the Indictment, the government pro¬ 
duced as a witness. Agent McCordic, previously sworn, and 
who testified, in substance, as follows: 

Agent McCordic testified substantially the same on direct 
examination as did Agent Trigstead and Agent Fields except 
that this witness (Agent McCordic) testified that “Agent 
Fields and I entered the premises of the defendant by going 
through a small store in the front room of the building and 
then through an areaway leading to the defendant’s backyard; 
as I went through this areaway I saw the defendant in his 
backyard, I saw the defendant throw something in the air; 
it looked like some trash.” Witness testified that a short 
time after he and the other Agents were in the defendant’s 
backyard that a cardboard box was found on top of a shed, 
which was located in the backyard of the adjoining property. 
Witness further testified that Agent Trigstead climbed to the 
top of this shed and recovered a cardboard box containing eight 
small envelopes and some spoons. After examining the con¬ 
tents of this cardboard box the witness testified that the 
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101 defendant was placed under arrest and taken from his 
backyard into his kitchen. The balance of the witness’ 

testimony, on direct examination, merely substantiated the 
testimony of Agent Trigstead and Agent Fields. Witness testi¬ 
fied with respect to how the defendant’s premises were arranged 
in regards to the store facing 4th Street, to the areaway leading 
to the defendant’s backyard, that the defendant’s backyard 
was fenced in by seven or eight foot high wooden fence, and 
where the kitchen was in respect to the backyard. The witness 
drew a diagram of the premises for the benefit of the Court and 
Jury, explaining to the Court and Jury the various rooms in 
and entrances to the defendant’s premises. 

CROSS-EXAMINATION 

On cross-examination the witness testified, in substance, the 
same as witness did on direct examination. Counsel for the 
defendant asked witness if any of the other agents, who entered 
the defendant’s backyard, stated whether or not any one of them 
saw the defendant throw anything up in the air, as witness tes¬ 
tified he saw to which witness replied, that to his knowledge he 
was the only one who saw the defendant throw anything. 
Counsel for the defendant then asked the witness if as a matter 
of fact is it a shorter distance to the defendant’s backyard for 
those agents who entered through the kitchen and went to the 
backyard, then the distance which the witness and Agent Fields 
had to go to get to the backyard by entering from 4th Street 
through the store and then through the areaway, to which wit¬ 
ness replied, “I guess it is.” 

To further maintain the issues joined upon the 9th, 10th, 
11th, and 12th Counts of the Indictment, the government pro¬ 
duced as a witness, Dr. Spear, government chemist, who had 
been previously sworn, and he testified, in substance, as follows: 

Counsel for the government handed the witness a small enve¬ 
lope marked government exhibit No. 9 and asked the 

102 witness could he identify same, to which witness replied 
that he could because of his initials being on the envelope 

which he himself had placed on the envelope when he took this 
envelope from a larger envelope. Counsel for the government 
then handed witness a larger envelope and asked him if he was 
able to identify same, to which witness replied, that he could 
because of his initials and date which he himself had placed on 
the envelope. Witness further stated that he had received this 
larger envelope (marked government exhibit No. 10) contain- 
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ing the small envelope (marked government exhibit No. 9) from 
Agent Trigstead, and at the time he received the large envelope 
from Agent Trigstead. the large envelope was sealed, containing 
the small envelope. Witness testified that he opened the large 
envelope, removed the small envelope therefrom and weighed 
and analyzed the contents of the small envelope. That the 
weight of the contents of the small envelope was 97 grains of 
heroin hydrochloride and milk sugar. Counsel for the govern¬ 
ment then handed witness another large envelope marked “gov¬ 
ernment exhibit No. 12” and asked the witness if he could iden¬ 
tify same, to which witness replied that he could because of his 
initials which he had placed on the envelope. Counsel for the 
government asked the witness from whom did he receive this 
envelope, to which witness replied, “I received it from Agent 
Trigstead.” Counsel for the government then showed witness 
eight small envelopes and asked witness if he could identify 
these envelopes, to which witness replied he could because of his 
initials on them, stating that these eight envelopes and their 
contents were in the large envelopes now marked (Gov. Exhibit 
No. 12) at the time he received the large envelope from Agent 
Trigstead, and this large envelope was sealed. The witness 
testified that he opened the large envelope and removed the 
eight small envelopes, weighing and analyzing the contents of 
the eight small envelopes. The witness testified that 
103 he found the weight of the contents of the eight small 
envelopes to be 2,705 grains and that his analysis showed 
same to be 2,705 grains of heroin hydrochloride and milk sugar. 
The witness further testified that, “this substance is a mechani¬ 
cal mixture of heroin hydrochloride and milk sugar but that 
neither one of the ingredients loses it identity.” Heroin is a 
derivative of opium. 


CROSS-EXAMINATION 

On cross-examination the witness testified, in substance, as 
follows: That of the 97 grains of heroin hydrochloride and milk 
sugar contained in government exhibit No. 9, there were only 
1.44 grains of heroin hydrochloride and the remaining 95.56 
grains were of milk sugar. Witness further testified that of 
the 2,705 grains contained in government exhibit No. 12, there 
were only 40.03 grains of heroin hydrochloride and the remain¬ 
ing 2,664.97 grains were of milk sugar. Counsel for the de¬ 
fendant then asked the witness on what date it was that he, the 
witness, made his final analysis and ascertained the definite 
weights of each of the samples (now' marked government exhib¬ 
its) in this case. To which witness replied, September 29, 
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1942. Counsel for the defendant then asked the witness why it 
was that the correct number of grains of heroin hydrochloride 
did not appear in the several counts of the Indictment, as the 
Indictment was not returned until the October term of Court 
in 1942. To this the witness replied, he did not know. Coun¬ 
sel for the defendant then asked the witness to refer to his 
memorandums and give the total weight of all the samples 
which he had identified, weighed, analyzed and testified to in 
this case. The witness then took his several memorandums 
and gave the total weight as being 4,150.80 grains of heroin 
hydrochloride and milk sugar or cane sugar. The witness 
further testified that of this 4,150.S0 grains, only 5S.6 grains 
were heroin hydrochloride and the remaining 4,092.2 

104 grains were milk or cane sugar. Counsel for the defend¬ 
ant then asked the witness if he was positive that he, 

witness, had received each of the samples in this case which he 
testified that he had weighed and analyzed, from Agent Trig- 
stead and not from Mr. Keefer, to which the witness testified 
that he had received each of these samples (now marked 
government exhibits) from Agent Trigstead and his memo¬ 
randums verified this. He testified he made a notation of 
who brought these samples into the office and he referred to 
that. He added that when he says Trigstead gave him the 
samples he can’t say now for certain whether Trigstead left 
them at his office or whether he received them in person, again 
referring to the set-up of his office and the practice of receiving 
exhibits there by the clerk and the giving of a receipt. 

105 Counsel for the Government offered in evidence “Gov¬ 
ernment Exhibits Nos. 9 and 10, as tending to support 

the Ninth and Tenth Counts of the Indictment (said exhibit 
No. 9 contained powdered substance identified by the previous 
witnesses, and exhibit No. 10 was a large envelope in which 
exhibit No. 9 war enclosed), to which offer, the defendant, by 
his counsel, objected on the grounds (1) that the 9th count of 
the Indictment alleges that the defendant, on to wit, Sept. 24, 
1942, unlawfully, willfully, knowingly and feloniousy did sell, 
barter, exchange, and give away to one Rufus Ford, a certain 
quantity of a certain derivative of opium, to wit, ninety-seven 
grains of heroin hydrochloride, not in pursuance of a written 
order from said Rufus Ford, on a form issued in blank for that 
purpose by the Commissioner of Internal Revenue, and count 
10 alleges that on Sept. 24, 1942, the defendant did then and 
there fraudulently and knowingly receive, conceal, buy, sell, 
and facilitate the transportation and concealment after im¬ 
portation, of a certain quantity of a certain derivative of opium, 
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to wit, ninety-seven grains of heroin hydrochloride, the de¬ 
fendant then and there well knowing that the said heroin hy¬ 
drochloride had been then and there and theretofore imported 
into the United States contrary' to law, whereas the evidence 
in behalf of the Government show’s that Government Exhibit 
No. 9, as testified by the government chemist, Dr. Spear, con¬ 
tained 1.44 grains of heroin hydrochloride and the remaining 
95.56 grains wrere of milk sugar, and it therefore appears that 
there is a material, fatal variance between the allegation in 
each of the 9th and 10th counts of said Indictment and the 
proof offered by the Government in support thereof, in respect 
to the powdered substance referred to in the respective 9th and 
10th counts; and (2) Because the evidence in behalf of the 
Government in support of the said 9th and 10th counts dis¬ 
closes that the continuity and possession of Government Ex¬ 
hibits Xos. 9 and 10 were broken betw’een the time of the al¬ 
leged purchase of he powdered substance in exhibits Nos. 
106 9 and 10 and the time of this trial; and (3) Because 

the Government has failed to offer any evidence or proof 
that the Commissioner of Internal Revenue had authority at 
the time mentioned in the said 9th count to issue a w'ritten or¬ 
der on a form, in blank, as referred to in said 9th count, and 
fiirther because the Government has failed to prove that the 
Secretary of the Treasury has ever delegated any of the rights, 
privileges, powers, and duties, conferred upon said Secretary, 
under Section 2550 A, Title 26, U. S. Code with respect to Nar¬ 
cotic drugs, to the Commissioner of Internal Revenue, as here¬ 
inbefore urged as an objection to the introduction of the pre¬ 
ceding exhibits by the prosecution. The Court overruled said 
objections, to wrhich ruling of the court the defendant, by his 
counsel, noted an exception, and the said government exhibits 
Xos. 9 and 10 were received in evidence. 

Counsel for the Government then offered in evidence Gov¬ 
ernment Exhibit No. 8, which consisted of a cardboard box, 
containing eight small envelopes, in each one of which was a 
white powdered substance, being numbered, respectively “Gov¬ 
ernment Exhibits Nos. 8a, 8b, 8c, 8d, 8e, 8f, 8g, 8h,” which were 
placed in a large envelope, now marked Gov. Ex. No. 12, as 
tending to prove the allegation of counts 11th and 12th of the 
Indictment, to which offer, the defendant, by his counsel, ob¬ 
jected, on the following grounds: (1) Because count 11th al¬ 
leges that the defendant, on, to wit, Sept. 24, 1942, willfully, 
unlawfully, and feloniously purchased from a person or persons, 
whose name or names are to the grand jurors unknown, a cer¬ 
tain quantity of a certain derivative of opium, to wit, 2,705 
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grains of heroin hydrochloride, which said heroin hydrochlo¬ 
ride, purchased by the defendant, as aforesaid, was not then and 
there in the original stamped packages nor from the original 
stamped packages, and the said 12th count alleges that the 
defendant, on, to wit. Sept. 24,1942, did then and there frandu- 
lently and knowingly receive, conceal, buy, sell, and facilitate 
the transportation and concealment after importation 

107 of 2.705 grains of heroin hydrochloride the defendant 
then and there well knowing that the said heroin 

hydrochloride had been then and there and theretofore im¬ 
ported into the United States contrary to law, whereas there is 
a material and fatal variance between the allegation in each 
of said counts, in respect to the quantity and the description 
of the substance referred to in each of said two counts, in that 
the evidence submitted by the Government chemist shows that 
of the 2,705 grains contained in said Gov. Exhibit No. 12, there 
were only 40.03 grains of heroin hydrochloride and that the re¬ 
maining 2,664.97 grains were of milk sugar; and (2) Because 
the evidence in behalf of the Government discloses that the 
continuity of possession and custody of Gov. Exhibit No. 12 
(consisting of Gov. Ex. Nos. 8a to Sh, both inclusive) were 
broken between the time of the seizure of the contents of Gov. 
Exhibits Nos. 8a-Sh, inclusive, and the time of this trial; and 
(3) because it appears from the evidence offered by the Gov¬ 
ernment discloses that the Agents of the Government, wit¬ 
nesses in this case, did enter the premises of the defendant with¬ 
out a search warrant or without a warrant of arrest for the 
defendant and while searching the defendant’s backyard, in 
an unlawful manner, discovered the aforesaid cardboard box 
(Gov. Exhibit No. 8, which contained Gov. Exhibits Nos. 8a- 
8h, inclusive, in which was the w'hite powdered substance, as 
aforesaid) on a shed located in the backyard of the property 
adjoining the defendant’s premises, and because there was a 
failure of proof that the said box and its contents were the 
property of the defendant, or that the same had ever been in 
his possession, but the Court overruled said objection, to which 
ruling of the court, the defendant, by his counsel, duly noted 
an exception, and all of the aforesaid exhibits were admitted 
and received in evidence. Counsel for the government offered 
in evidence six receipts, marked “Gov. Exhibits Nos. 11, 11a. 
lib. lie, lid, and lie,” signed one R. S. Keefer, an employee 
in the office of Dr. A. A. Spear, government chemist, and given 
to Agent Trigstead by the said R. S. Keefer on the occasions 
when Agent Trigstead gave to the said R. S. Keefer the 

108 aforesaid envelopes (Gov. Exhibits 1, la, 2, 2a, 5, 5a, 
6, 6a. 7, 8, 9, and 10. Sa-8h, both inclusive) and also 
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Gov. Ex. 12. The said receipts of the said E. S. Keefer, as 
aforesaid, were received in evidence without any objection by 
the defendant. 

The said R. S. Keefer was neither summoned as a witness 
by the government in this case, nor did the said R. S. Keefer 
testify at the trial of this case. 

Thereupon the government announced its evidence, and 
its case closed. The defendant offered no testimony or evi¬ 
dence. The foregoing constitutes the substance of all of the 
testimony and evidence offered or recevied in this case, as 
bearing upon all of the exceptions had and taken by the 
defendant. 

And thereupon, at the conclusion of all of the testimony in 
the case, the defendant, by his counsel, moved the court to 
direct the jury to render a verdict of not guilty upon all of 
the counts, and each of them, of the Indictment, upon the 
grounds of a material, fatal variance between the allegations 
in each of the respective counts and the evidence or proof 
offered by the government as tending to prove each of said 
counts (2) the failure of the government to prove or offer 
evidence as tending to prove the continuity of possession 
between the time of the alleged sales, or any of them, and the 
time of the trial, and also on the other grounds more specifi¬ 
cally set forth by defendant s counsel in respect to his objec¬ 
tions to the introduction of Government Exhibits Nos. 1. la, 
2, 2a. 5. 5a, 6. 6a. S. 8a-Sh. both inclusive. 9. 10. and 12. which 
grounds are hereinbefore set forth, which motion the court 
overruled, and to the ruling of the court the defendant, by his 
counsel duly noted an exception. 

109 At the conclusion of all of the evidence and testimony 
received in evidence, the defendant, by his counsel, be¬ 
fore the case was submitted to the jury and before the charge 
of the court was delivered, requested the court to grant each 
of the prayers for instructions, hereinafter set forth, said pray¬ 
ers being offered separately, and after consideration of each 
of the requested instructions the court refused to grant any of 
said prayers as offered and to the refusal of the court to grant 
any one of the said preferred instructions, as offered the defend¬ 
ant. by his counsel noted an exception, separately, to the ruling 
Of the court upon each of the said proferred prayers. 

Defendant's Prayer No 1 

The defendant, by his counsel, moves the court- to instruct 
the jury to render their verdict of not guilty on counts 1, 2, 3, 
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and 4, and each of them, of the Indictment, on the ground of a 
material, fatal variance between the allegation in each of said 
counts and the testimony offered and received in behalf of the 
Government, namely, each of the said counts alleges that the 
drug therein set forth was and is hydrochloride, whereas 
the testimony in behalf of the Government tends to prove that 
the said drug was and is a mechanical mixture which consisted 
of heroin hydrochloride and cane sugar. 

(Denied and defendant noted an exception.) 

Defendant’s Prayer No. 2 

The defendant, by his counsel, moves the court to instruct 
the jury to render their verdict of not guilty on counts 5. 6. 7, 
8. 9, 10. 11. and 12 of the Indictment, and each of said counts, 
on the ground of a material, fatal variance betwen the allega¬ 
tion in each of said counts and the testimony offered and re¬ 
ceived in behalf of the Government, namely, each of the said 
counts alleges that the drug therein set forth was and is heroin 
hydrochloride, whereas the testimony in behalf of the Govern¬ 
ment tends to prove that the said drug was and is a mechani¬ 
cal mixture which consisted of heroin hydrochloride and milk 
sugar. 

(Denied and defendant noted an exception.) 

110 Defendant’s Prayer No. 3 

The defendant, by his counsel, moves the court to instruct 
the jury to render their verdict of not guilty on counts 1, 3, 
5, 7, and 9. and each of them, of the Indictment herein, on the 
ground that each of the said counts alleges that the defendant 
did sell, barter, exchange and give away to one Rufus Ford, on 
the respective dates set forth in each of the said counts, a cer¬ 
tain quantity of a certain derivative of opium, to wit, a certain 
number of grains of heroin hydrochloride, not in pursuance 
of a written order from the said Rufus Ford, on a form issued 
in blank for that purpose by the Commissioner of Internal 
Revenue, whereas on the date of the alleged commission of 
the offense in each of the said counts set forth, the statute, in 
relation to the subject matter in each of said counts set forth, 
provided that it shall be unlawful for any person to sell, barter, 
exchange or give away any of the drugs mentioned in section 
2550a, Title 26, of the United States Code, except in pursu¬ 
ance of a written order of the person to whom such article is 
sold, bartered, exchanged, or given, on a form to be issued in 
blank for that purpose by the Secretary of the Treasury. 

(Denied and defendant noted an exception.) 
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Defendant’s Prayer No. 4 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 1 and 2, 
and each of them, of the Indictment, on the ground of a ma¬ 
terial. fatal variance in that each of the said counts alleges that 
the quantity of heroin hydrochloride set forth in each of said 
counts was. to wit: 2S9 grains, whereas the evidence submitted 
by the Government tending to support such allegation in each 
of the said counts shows only 4.286 grains. 

(Denied and defendant noted an exception.) 

Ill Defendant’s Prayer No. 5 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 9 and 10. 
and each of them, of the Indictment, on the ground of a ma¬ 
terial, fatal variance in that each of the said counts alleges that 
the quantity of heroin hydrochloride set forth in each of the 
said counts was, to wit: 97 grains, whereas the evidence sub¬ 
mitted by the Government tending to prove such allegation 
in said counts shows only 1.44 grains. 

(Denied and defendant noted an exception.) 

Defendant’s Prayer No. 6 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 11 and 12. 
and each of them, of the Indictment, on the ground of a ma¬ 
terial. fatal variance in that each of the said counts alleges 
that the quantity of heroin hydrochloride set forth in each of 
the said counts was. to wit: 2,705 grains whereas the evidence 
submitted by the Government tending to support such allega¬ 
tion in each of the said counts shows only 40.03 grains. 

(Denied, Defendant noted an exception.) 

Defendant’s Prayer No. 7 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 3 and 4, 
and each of them, of the Indictment, on the ground of a ma¬ 
terial, fatal variance, in that each of the said counts alleges 
that the quantity of heroin hydrochloride set forth in each of 
the said counts was, to wit: 383 grains, "whereas the evidence 
submitted by the Government tending to support such allega¬ 
tion in each of the said counts shows only 2.819 grains. 

(Denied and defendant noted an exception.) 
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Defendant’s Prayer No. 8 

The defendant, by his counsel, moves the court to instruct 
the jury to render a verdict of not guilty on counts 5 and 6, 
and each of them, of the Indictment, on the ground of a ma¬ 
terial, fatal variance in that each of the said counts alleges 
that the quantity of heroin hydrochloride set forth in each of 
the said counts was to wit: 259 grains, whereas the evidence 
submitted by the Government tending to support each allega¬ 
tion in each of the said counts shows only 3.84 grains. (Denied 
and defendant noted exception.) 

112 Defendant’s Prayer No. 9 

The defendant, by his counsel, moves the court to 
instruct the jury to render a verdict of not guilty on counts 7 
and 8, and each of them, of the Indictment, on the ground of a 
material, fatal variance in that each of the said counts alleges 
that the quantity of heroin hydrochloride set forth in each of 
the said counts was, to wit: 415 grains, whereas the evidence 
submitted by the Government tending to support each 
allegation in the said counts shows only 6.155 grains. 

(Denied and defendant noted an exception.) 

Defendant’s Prayer No. 10 

The court instructs the jury as matter of law that a person 
who by education, study and experience has become an ex¬ 
pert in any art, science or profession, and who is called as a 
witness, may give his opinion as to any such matter in which 
he is versed and which is material to the case. The jury should 
consider such expert opinion and should weigh the reasons, 
if any, given for it, and give such opinion the weight to which 
the jury deem the same is entitled. 

(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

Defendant’s Prayer No. 11 

The court instructs the jury that when and if the jury 
should find that it was within the power of the Government 
to produce stronger and more satisfactory evidence than that 
which was offered and submitted on a material point, the jury 
should view with distrust the weaker and less satisfactory 
evidence actually offered and submitted on that point. 

(Denied and defendant noted an exception.) 
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Defendant's Prayer No. 12 

The court instructs the jury that if they believe that any 
witness wilfully has testified falsely as to any material matter, 
the jury are at liberty to disregard all or any part of the 
testimony of such witness. 

(Denied and defendant noted an exception.) Will grant 
in substance. McGuire. J. 

Defendant’s Prayer No. 13 

The court instructs the jury that the guilt of the accused is 
not. to be inferred because the facts proved are consistent 
with his guilt, but they must be inconsistent with his 
innocence. 

(Denied and defendant noted an exception.) Will grant 
in substance. McGuire, J. 

Defendant's Prayer No. 14 

The court instructs the jury that a reasonable doubt 
113 is that state of the case, which after the entire com¬ 
parison and consideration of all the evidence, leaves 
the minds of the jurors in that condition that they cannot 
sslv they feel an abiding conviction, to a moral certainty, of 
the truth of the charges set forth in the Indictment. The 
burden of proof is upon the Government. All the presump¬ 
tions of law independent of evidence are in favor of innocence 
and every person is presumed to be innocent until he is proved 
guilty. If. upon such proof there is a reasonable doubt re¬ 
maining. the accused is entitled to the benefit of an acquittal. 
For it is not sufficient to establish a probability, though a 
strong one arising from the doctrine of chances, that the fact 
charged is more likely to be true than the contrary; but the 
evidence must establish the truth of the fact to a reasonable 
and moral certainty; a certainty that convinces and directs 
the understanding, and satisfies the reason and judgment of 
those who are bound to act conscien’iously upon it . This we 
take to be proof beyond a reasonable doubt; because if the 
law, which mostly depends upon considerations of a moral 
nature, should go further than this, and require absolute cer¬ 
tainty, it would exclude circumstantial evidence altogether. 

(Denied and defendant noted an exception.) Will grant in 
substance to word acquittal. Rest denied. McGuire. J. 

Defendant’s Prayer No. 15 

The jury are instructed as matter of law that if they be¬ 
lieve from the evidence that the continuity of possession or 
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custody of any article offered and received in evidence in this 
case alleged to have been purchased from the Informer. Rufus 
Ford, was broken at any time between the time of the alleged 
purchase of such article by said Informer Rufus Ford up to 
the time the said article was offered and received in evidence, 
it is the duty of the jury not to consider such article as 
evidence tending to support or prove any count of the Indict¬ 
ment; and if the jury find from the evidence that the chain 
of continuity of possession or custody was broken with respect 
to each of the alleged purchases of such article described in 
the Indictment, then it is the duty of the jury to return a 
verdict of not guilty as to each count of the Indictment. 

(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

114 Defendant’s Prayer No. 16 

If the jury believe from the evidence that the drug de¬ 
scribed in each count of the Indictment was heroin and cane 
sugar, the jury should acquit the defendant on the ground of 
a fatal variance, or if the jury entertain a reasonable doubt 
as to the difference of the description of the drug described in 
the Indictment snd the evidence submitted by the Govern¬ 
ment in respect to said drug, then the jury should find the 
defendant not guilty. 

(Denied and defendant noted an exception.) 

Defendant’s Prayer No. 17 

The jury are instructed as matter of law that in this prose¬ 
cution for the violation of the Harrison Narcotic and of the 
Narcotic Drug Import and Export Acts, it is essential that 
the Government prove beyond a reasonable doubt that the 
chemical analysis of the alleged drug which the Government 
offered in evidence, and which was received in evidence 
claimed to support a conviction of the defendant, must be 
found by the jury to contain exactly the same ingredients 
as the drug described in each count of the Indictment, other¬ 
wise the jury should return a verdict of not guilty under each 
count of the Indictment. 

(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

Defendant’s Prayer No. 18 

The Court instructs the jury as matter of law that it is the 
duty of the jury to consider the testimony of a paid Informer 
with great caution and suspicion, especially one who has a 
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record of convictions by a court of offenses involving moral 
turpitude. 

(Denied and defendant noted an exception.) Will grant 
as amended. McGuire. J. 

Defendant's Prayer No. 19 

The court instructs the jury to return a verdict of not 
guilty upon each count of the Indictment on the ground of a 
fatal variance between the allegation contained in each count 
with respect to the drug therein set forth, and the evidence 
produced by the Government as tending to support said de¬ 
scription of said drug set forth in each count of the Indictment. 

(Denied and defendant noted an exception.) 

115 Defendant’s Prayer No. 20 

The court instructs the jury that in order to find 
a verdict of guilty under any count of the Indictment, the 
burden of proof is upon the Government to submit evidence 
corresponding in substance to the material allegations of the 
Indictment, and the description of the drug set forth in the 
Indictment is material in this case. And if the jury find from 
the evidence that the ingredients of the drug mentioned or 
described in the Indictment are different from the drug de¬ 
scribed in the evidence, as disclosed by a chemical analysis, 
then the jury should find a verdict of not guilty in this case. 

i(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

Defendant’s Prayer No. 21 

The court instructs the jury the where the Government 
relies upon circumstantial evidence to prove the offense 
charged in the Indictment, or any element of such offense, 
the jury must be satisfied beyond all reasonable doubt that 
the specific offense has been or was committed by the defend¬ 
ant in the specific manner and form as charged in the In¬ 
dictment; and the jury must not only be satisfied all the facts 
and circumstances proved are consistent with defendant’s 
having committed the offense charged, but they must also be 
satisfied that the facts and circumstances are such as to be 
inconsistent with any other rational conclusion than that the 
defendant is guilty as charged, before the jury can convict 
the defendant. If there is a lack of sufficient evidence upon 
any material or essential fact or circumstance necessary to 
be proved beyond all reasonable doubt in order to convict, 
then such lack of evidence is sufficient to raise a reasonable 
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doubt as to such fact or circumstance, and the jury should 
acquit the defendant. 

(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

116 Defendant’s Prayer No. 22 

The court instructs the jury that circumstantial evidence 
must always be scanned with scrutiny and acted upon with 
the greatest caution, and can never justify a verdict of guilty, 
especially of an offense where the penalty may be confinement 
in the penitentiary unless the facts and circumstances proved 
are of such a character as to produce in fair and unprejudiced 
minds a moral conviction of the guilt of the defendant beyond 
all reasonable doubt, and unless the jury believe from all of 
the evidence that each and every material element of the of¬ 
fense as charged in the Indictment has been proved by the 
Government beyond all reasonable doubt. 

(Denied and defendant noted an exception.) 

Defendant’s Prayer No. 23 

The court instructs the jury that if they believe from the 
evidence in this case that there is a conflict or inconsistency 
in the testimony of any witness or witnesses who have testified 
in the case, upon any material fact in the case, and that by 
reason of such conflict or inconsistency they jury are not satis¬ 
fied beyond all reasonable doubt as to what the fact or truth 
of the matter is, then the jury should give the defendant the 
benefit of such doubt, and should find a verdict of not guilty. 

(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

Defendant’s Prayer No. 24 

The court instructs the jury that before they can convict 
the defendant of the offense as laid in any count of the Indict¬ 
ment they must be satisfied beyond all reasonable doubt that 
defendant’s guilt has been proven by clear and positive evi¬ 
dence fully satisfying the mind of each juror to a moral cer¬ 
tainty. It is not sufficient in a criminal case to justify a verdict 
of guilty that there may be a strong suspicion or even prob¬ 
ability of guilt; nor is a mere preponderance of evidence suffi¬ 
cient to convict the defendant, and unless the evidence estab¬ 
lishes to a moral certainty that the defendant is guilty as 
charged in any count of the Indictment, and generates a full 
belief thereof in the mind of each juror, and precludes all rea- 
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sonable doubt every reasonable conclusion except that of de¬ 
fendant’s guilt, the verdict of the jury should be not guilty. 

(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

117 Defendant’s Prayer No. 26 

If the jury entertain a reasonable doubt that the chemical 
analysis testified to by Government witness fails to disclose 
the same ingredients of the article or drug described in the 
Indictment, the jury are instructed to return a verdict of not 
guilty as to each count of the Indictment. 

(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

Defendant's Prayer No. 27 

The court instructs the jury that a reasonable doubt is de¬ 
fined to mean such a doubt as to leave a juror's mind, after a 
candid and impartial investigation-of all the evidence, so unde¬ 
cided that he is unable to say that he has an abiding convic¬ 
tion of the defendant’s guilt, or such a doubt as in the graver 
and more important transactions of life, would cause a reason¬ 
able and prudent man to hesitate and pause. 

(Denied and defendant noted an exception.) Will grant 
in substance, McGuire, J. 

Defendant’s Prayer No. 28 

The Court instructs the jury that the Indictment in this 
case charges the defendant with the violation of certain sec¬ 
tions of an Act of Congress, commonly known as the Harrison 
Narcotic Act, and Narcotic Drugs, Import and Export Act, 
which, primarily, are revenue statutes of the United States, 
and in addition to certain penal sections of the said Act of 
Congress, it is also therein and thereby provided that certain 
taxes shall be levied and assesesd against the defendant and 
paid to the United States at a certain rate, set forth in the stat¬ 
utes. in accordance with the number of grains mentioned and 
set forth in the Indictment herein, if the defendant is convicted 
upon any count of the Indictment. The court, therefore, in¬ 
structs the jury that before the jury is authorized to find the 
defendant guilty upon any one count of the Indictment the 
jury must be satisfied beyond a reasonable doubt from the evi¬ 
dence that the Government has proven the specific number 
of grains specified in any such count. In other words, the al¬ 
legation in each count in respect to the number of grains 
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therein set forth is a material allegation and necessary to be 
proven. (Denied and defendant noted an exception.) 

118 Defendant s Prayer No. 29 

The court instructs the jury that if the jury should convict 
the defendant upon any one. or more counts of the Indictment 
in this case, it would thereafter become the duty, under the 
law, of the Secretary of the Treasury of the United States, 
or his authorized assistants, to levy an assessment against the 
defendant which assessment would be based upon the quantity 
of grains of heroin hydrochloride set forth in the count or 
counts of the Indictment herein upon which the defendant had 
been convicted, if he is convicted herein as aforesaid, such 
finding by the jury herein would be res judicata as to the quan¬ 
tity of grains thereby preventing the defendant from relitigat¬ 
ing such question as to the quantity, and if the defendant 
failed to pay the assessment to the United States Government, 
the said United States, or its proper officials, would through 
a warrant of restraint attach and seize the property of the 
defendant in order to satisfy the amount of such assessment. 
Therefore, before the jury is authorized to find the defendant 
guilty upon any count of the Indictment the jury must be 
satisfied beyond a reasonable doubt from the evidence in this 
case that the Government has proven the specific number of 
grains set forth in any such count in said Indictment, the num¬ 
ber of grains set forth in each count being a material and nec¬ 
essary allegation to be proven in this case. 

(Denied and defendant noted an exception.) 

119 Charge by the Court to the Jury 

“The Court: Ladies and gentlemen of the jury, this has 
been a long, drawn-out case and you have been exceedingly 
patient. The case has been well tried by both government and 
defense counsel, and now we have reached that stage of the 
matter when it becomes the duty of the court to instruct you 
on the principles of the law applicable, so that you may weigh 
the evidence and arrive at a determination of the facts in order 
to do justice to the parties. 

“Now as you already know and as I now instruct you, an 
indictment is merely a formal notification to the defendant of 
the crime or crimes with which he is charged. It is never 
evidence and can never take the place of evidence; it has no 
probative value or value as proof whatsoever. It is well to 
remember that, and I so instruct you. 

“The defendant in this case is charged in an indictment in 
12 counts with violations of what are popularly known as the 
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Harrison Narcotic Act and the Jones-Miller Act, the latter 
being also known as the Narcotic Drugs Export and Import 
Act. 

“Both of these acts were passed primarily as revenue stat¬ 
utes, Congress having also, however, the intent or purpose in 
their passage of suppressing the social evil of drug addiction 
and preventing unrestrained and illicit traffic in narcotic drugs. 

“The Harrison Narcotic Act provides for a tax to be levied 
and assessed, collected and paid on certain drugs of a narcotic 
nature. The drugs specifically mentioned in the Harrison 
Narcotic Act are opium coca leaves or any compound, salt, de¬ 
rivative, or preparation of them produced in. or imported into 
the United States, and sold or removed for consumption or 
sale. Now there is a further proviso in the Harrison Act that 
the tax shall be paid by the importer, manufacturer, 
120 producer, or compounder and its payment shall be 
shown by appropriate stamps provided by the Secretary 
of the Treasury, these stamps being required to be affixed to 
the bottle or container so as to securely seal the stopper cover¬ 
ing or wrapper as the case may be. 

“Now with particular reference to this case the Harrison 
Narcotic Act makes it unlawful for any person to sell, barter, 
exchange, or give away, any of the drugs referred to—that is, 
qpium, cocoa leaves, and any compound, salt, derivative, or 
preparation of them, except in pursuance of a written order 
of the person to whom such article is sold, bartered, exchanged 
or given—a further requirement being that this written order 
must be written on a special form—a special blank form—is¬ 
sued for that purpose by the Secretary of the Treasury. 

“Now the defendant in this case in counts 1, 3, 5, 7, and 9 
of the indictment—that is all the odd-numbered counts, except 
count number 11. which I will discuss later—and I call them spe¬ 
cifically to your attention in that way for the purpose of simpli¬ 
fying the matter for you—the defendant is charged in each of 
the counts mentioned, the odd-numbered counts, that is, 1, 3, 
5, 7, and 9 with violations of the character your attention has 
just been called to, that is, the selling, bartering, exchanging, 
or giving away on different dates of a derivative of opium—and 
it is alleged that heroin hydrochloride is such a derivative—with¬ 
out the written order of the person to whom the drug was sold, 
bartered, exchanged, or given away and without said written 
o^der being on the form issued for such purpose by the Secretary 
of the Treasury, each alleged sale on the different dates alleged 
constituting a separate offense. 

“Now the jury is informed by the court that the Secretary 
of the Treasury, through the Collectors of Internal Revenue, 
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sells these so-called written order forms to all persons entitled 
under the law to buy narcotic drugs, and the name of the pur¬ 
chaser of such forms is stamped upon them before they 

121 are delivered to him. No person other than the pur¬ 
chaser of these forms is permitted to use them. 

“You are instructed that if you find the following facts, be¬ 
yond reasonable doubt, that at the time and places alleged in 
counts 1,3,5,7, and 9, the defendant sold to Ford quantities of 
heroin hydrochloride—the government not being obliged to 
show that the quantity alleged in the indictment was the actual 
quantity sold—and if you find that this substance is a derivative 
of opium, namely heroin hydrochloride, if you find any of the 
so-called substance sold contained heroin hydrochloride, and 
that such sale or sales were not made on the written form pre¬ 
scribed and issued for that purpose by the Secretary of the 
Treasury, then you will be warranted in finding the defendant 
guilty as charged in any one or all of these particular counts as 
the case may be. 

“So much for the odd numbered counts, 1,3,5,7, and 9, with 
the exception of count 11, which I will come to later. 

“In the so-called even counts, that is 2, 4, 6, 8, 10, and 12 , 
the offenses charged are violations of the Jones-Miller Act— 
the odd numbered counts relate to offenses of the Harrison 
Act. 

“Now the even numbered counts relate to offense within the 
purview of the Jones-Miller Act, also known as the Narcotic 
Drug Export and Import Act. This statute makes it unlaw¬ 
ful for any person to fraudulently or knowingly import or bring 
any narcotic drug into the United States or any territory under 
its control or jurisdiction contrary to law, or to assist in so 
doing, or to receive, conceal, buy, sell, or in any manner facili¬ 
tate the transportation, concealment, or sale of any such nar¬ 
cotic drug after they have been imported into or brought in, 
knowing the same to have been imported contrary to law. 

“But the law goes further and specifically provides and I 
quote a title 21 of Section 174 of the United States Code: 

122 ‘Whenever on trial for a violation of this section the 
defendant is shown to have, or to have had possession 

of a narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains 
the possession to the satisfaction of the jury. 

“The defendant in this case in the counts referred to, that is 
the even-numbered counts, 2, 4, 6, 8, 10, and 12, that allege 
violations of the Jones-Miller Act, is charged specifically on 
different dates with fraudulently and knowing receiving, con- 
563901—43—7 


94 


CLARENCE CROMER VS. UNITED STATES 


cealing. buying, selling, and facilitating the transportation and 
concealment after importation of certain quantities of a cer¬ 
tain derivative of opium, heroin hydrochloride, knowing the 
same to have been imported into the United States in viola¬ 
tion of law—each alleged transaction on the dates alleged 
being a separate offense. 

“You are instructed, with respect to violations of the Harri¬ 
son Narcotic Act and the Jones-Miller Act, that is with respect 
to both of these acts, the government does not have to prove 
the exact amount or quantities alleged in the indictment. It 
is sufficient if the substance sold was heroin hydrochloride, or 
if the alleged substance contained any other substance known 
as heroin hydrochloride, a derivative of opium. 

“Now. to facilitate the transportation of means to make 
easy or less difficult, the jury will note that the counts 2, 4, 
6, S, 10, and 12 allege that the defendant well knew that 
the said heroin hydrochloride had been then and there and 
theretofore imported into the United States, contrary to law. 
This is an essential element of the offense—and the duty, 
therefore, rests upon the government to prove beyond a reason¬ 
able doubt, first, that heroin hydrochloride was in fact a de¬ 
rivative of opium; second, that it had in fact been imported 
into the United States contrary to law; and third, that the 
accused had knowledge of that fact. 

123 “These last two elements—that the heroin hydro¬ 
chloride had in fact been imported into the United 
States contrary to law and that the accused had knowledge 
of that fact—would generally be difficult, if not impossible to 
prove and the law therefor, as I read it to you a moment ago, 
provides a special rule of evidence to meet the difficulty. It 
provides as I have indicated and now repeat, that whenever 
on a trial for a violation of the statute under which this prose¬ 
cution is based, the defendant is shown to have had possession 
of a narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains 
the possession to the satisfaction of the jury. 

“Now with respect to the last remaining count in the indict¬ 
ment, count number 11, it also alleges a violation of the 
Harrison Act, but of another section of it than those previously 
referred to. As you will remember, counts 1, 3, 5, 7, and 9, 
which I designated as the odd numbered counts, alleged viola¬ 
tions of the Act in that the defendant sold, bartered, exchanged, 
and gave away to Ford a certain quantity of a certain derivative 
of opium, heroin hydrochloride, not in pursuance of a written 
order on a special blank issued for that purpose by the Sec¬ 
retary of the Treasury’. 
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“Now, this count number 11 alleges a violation, in that he, 
the defendant, unlawfully and feloniously, purchased from a 
person or persons unknown, a certain quantity of an alleged 
derivative of opium, namely heroin hydrochloride, not then 
and there in the original stamped package, nor from the orig¬ 
inal stamped package. Now the law provides that the absence 
of appropriate tax-paid stamps for any of such drugs, namely, 
opium, coca leaves or derivatives salts, compounds or prepara¬ 
tions therefrom shall be prima facie evidence of its violation 
by the person in whose possession such drug or drugs may be 
found. Now prima facie literally means first appearing—at 
first blush. In other words the law says that the absence 
of tax-paid stamps raises a presumption of unlawful 
purchase. 

124 “This presumption, unexplained, would support a ver¬ 

dict of guilty but it is only a presumption of fact, and 
not a presumption of law. It is to be considered by you, to¬ 
gether with all the other facts, and only as a fact, for the pur¬ 
pose of determining whether the allegations made in this count 
have been proved beyond a reasonable doubt. The govern¬ 
ment does not have to prove any specific quantity, if the sub¬ 
stance sold happens to be made up of any other substance, to¬ 
gether with that substance that the law provides shall not be 
sold, and if you find any content of heroin hydrochloride in that 
particular substance, and if you find that heroin hydrochloride 
is a derivative of opoium, then it will be within the provision 
of the law referred to. In other words, any amount of heroin 
hydrochloride you do find indicates a violation of law. If, 
therefore, you, the jury, are satisfied from the evidence beyond 
a reasonable doubt, that the defendant, Cromer, at the time and 
place alleged in this count number 11, purchased heroin hy¬ 
drochloride from a person or persons unknown, and that this 
substance is a derivative of opium, and that the same was not 
purchased in or from the original stamped package, and he was 
in possession of the same, then you would be warranted in find¬ 
ing the defendant guilty as charged in this count. The burden 
of proof in this case, as in every other criminal case, is upon the 
government to prove by competent evidence beyond a reason¬ 
able doubt, every material fact necessary to a conviction. The 
defendant is not required to prove his innocence, and I instruct 
you that the law presumes his innocence, as it does that of 
every person accused of crime, and before a conviction for any 
offense is justified, the government must prove against the de¬ 
fendant each and every element of the offense beyond a reason¬ 
able doubt. 

“Reasonable doubt is such a doubt arising from the evidence 
or the lack of evidence in the case, as a man of ordinary prud- 
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ence, sensibility, and decision, in determining an issue of like 
concern to himself as that before the jury is to the de- 

125 fendant could allow to have any influence upon him, or 
cause you to pause or hesitate in arriving at his deter¬ 
mination. 

"Reasonable doubt is based upon reason. A doubt which is 
speculative or conjectural or imaginary is not a reasonable 
doubt. If you have a reasonable doubt in regard to any one of 
the essential elements that make up the crime with which 
this defendant is charged, the defendant is entitled to the bene¬ 
fit of that doubt, and then your verdict should be not guilty. 
If you can resolve any of the facts in this case with a reasonable 
hypothesis looking towards the defendant’s innocence, you are 
instructed to bring back a verdict of not guilty. 

"Now you are the sole and exclusive judges of the facts and 
the degree of credit to be given to the testimony of the differ¬ 
ent witnesses who have testified before you. In weighing their 
evidence, you have the right to consider their demeanor upon 
the witness stand, their manner of testifying, their apparent 
candor or frankness or lack of it, the interest they may have in 
the result of the trial of this case, if any, their bias, prejudice for 
or against the defendant, if any is shown, their opportunity of 
knowing the facts and circumstances to which they have testi¬ 
fied, and from all the facts and circumstances it is your duty to 
give proper weight to the testimony of each and every witness 
who has testified before you. 

"Now in that connection there has been in this case what is 
called in law the testimony of an expert, testimony of a witness 
who presumably by virtue of education, training, and experi¬ 
ence is competent to testify that the substance analyzed by him 
contained heroin hydrochloride. The testimony of such a wit¬ 
ness is not binding upon you. It is permitted merely to be 
brought before the jury because presumably the witness is an 
expert testifying in regard to special matters within his expert 
knowledge. 

‘"You, however, are at liberty either to accept the testimony 
as given or completely disregard it, because you are the sole and 
exclusive judges and finders of the facts. 

126 "If you believe in this case that any witness has wil¬ 
fully sworn falsely as to any material matter at issue 

you are at liberty to disregard the testimony of such witness 
except so far as you may find it corroborated by the testimony 
of other credible witnesses or any other credible evidence in 
the case. 

"I instruct you that you are to draw no inference whatso¬ 
ever and most certainly no inference of guilt arises against the 


CLARENCE CBOMER VS. UNITED STATES 97 

defendant because of his failure to testify as a witness in his 
own behalf. He is under no obligation to take the stand. 

“You are instructed also that you must, upon your oath as 
jurors, try this case solely and entirely upon the evidence intro¬ 
duced before you and upon the law given you by the court. 
You are instructed to disregard entirely all statements of 
counsel on either side unless the same are supported by the 
testimony, nor are you to draw any conclusions or inferences 
from any questions propounded by counsel, and ruled out by 
the court, and any evidence stricken by the court you are to 
disregard, or from offers of testimony which have been rejected 
by the court, and most certainly you are not to draw any 
inferences or pay the slightest attention to anything in the 
nature of an opinion, one way or the other that the court might 
have possibly manifested during the trial of this case. You 
are the sole and exclusive judges of the facts, and you are the 
sole arbiters thereof. 

“Now there are certain prayers—before I say that I might 
say this to you, that this, being a criminal case, it is necessary 
in order to return a verdict, for you to consider this question. 
There is testimony offered in this case of a person who is known 
in the law as an informer. The testimony of such person 
should be received with great caution and discrimination. His 
testimony, however, is receivable in our courts of justice, and 
the fact that a record of previous convictions has been intro¬ 
duced against such a witness, is for the purpose of calling your 
attention to that fact, only, for the purpose of reflecting upon 
his credibility as a witness. 

“Now there is also the question of what might be considered 
circumstantial evidence. It is well to remember that 
127 there are two types of evidence receivable in criminal 
cases, one is direct, which is the testimony of what you 
might see, and what a man might have heard and what a man 
did. For instance, if a man sees another man shoot another 
man, that is direct testimony—something seen. 

“Now indirect testimony is testimony of facts and circum¬ 
stances that tend to show an offense was committed and nec¬ 
essarily, in court, as in all affairs of life, we have both kinds 
of evidence. Sometimes we may have indirect evidence that 
is stronger than direct evidence. For example, you are all 
familiar with the story of Robinson Crusoe on his desert island 
shipwrecked and alone One morning emerging from the cave 
in which he found shelter, he found footprints in the sand. 
Immediately he came to the proper conclusion that there was 
another person on the island with him. That is an example • 
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of circumstantial evidence, but the rule is that before a defend¬ 
ant in a court of law can be convicted on circumstantial evi¬ 
dence the circumstances must be consistent with each other, 
and they must tend to prove guilt, and not only must they be 
consistent with the hypothesis of the defendant’s guilt, but 
they must be inconsistent with every other reasonable hypoth¬ 
esis, including the hypothesis of innocence. 

“The law also requires in cases of this kind that there be 
proof of what is known as continuity of possession with ref¬ 
erence to the substance alleged, to wit. a drug sold or purchased 
in violation of the law, and that means that you, the jury, on 
the evidence, must be certain that the alleged sale or sales 
were made to the alleged purchaser or purchasers, and that the 
government took possession of the same and that the particular 
substance fell into no other hands than the officers and then- 
immediate superiors, and remained with them for the purpose 
of presentation as evidence in court, if an indictment should be 
returned by the Grand Jury. That is also a question of fact. 
You must determine, with respect to all of the counts in this 
indictment whether or not there is in fact continuity of posses- 
i sion, as I have explained it to you, of the substance 
12S alleged to be sold in violation of the law, namely, heroin 
hydrochloride—if you find on all the facts it was heroin 
hydrochloride and remained in proper custody, that in the 
possession of the officers in question until such tme as it was 
presented in court. 

Xow the defendant has asked the court to give certain pray¬ 
ers. With respect to prayer number 10, Mr. Buckley, expert 
witness, the court has given that in substance. With respect 
to prayer number 13, any witness testifying falsely as to a ma¬ 
terial matter, the court has already given that. 

With respect to prayer number 13, the court has given that. 

With respect to prayer number 14, the court has covered 
that. The question of reasonable doubt. 

With respect to prayer number 15, the court has just given 
that in substance. 

With respect to prayer number 17, the court has covered 
that. 

With respect to prayer number 18, the court has given that. 

With respect to prayer number 20, the court has given that 
in substance. 

With respect to prayer number 21, the court has give that 
in substance. 

With respect to prayer number 23, the court has given that in 
substance. 
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With respect to prayer number 24, the court has given that 
in substance. 

With respect to prayer number 25, I don’t think the court 
has given that. 

You are also instructed, members of the jury, that this de¬ 
fendant, as every other defendant, comes into court with the 
presumption of innocence and that presumption of innocence 
remains with him until such time as you, the jury, come to the 
conclusion, if you do come to that conclusion, that the govern¬ 
ment has proved its case in all of the essential elements be¬ 
yond reasonable doubt as I further instructed you a moment 
ago, and now instruct you, if you can harmonize the evi- 
129 dence in this case with any reasonable hypothesis look¬ 
ing towards the innocence of the defendant, you are di¬ 
rected to bring in a verdict of not guilty. 

“With respect to number 22, that has been covered, with 
refer- to the general charge, and all the essential elements must 
be proved beyond reasonable doubt. 

“27, given in substance. 

“There are only two possible verdicts that you can return 
with respect to each of the counts. Either a verdict of guilty 
as charged or a verdict of not guilty. This being a criminal 
case it is necessary that all twelve of you should agree before 
you can return a verdict. 

“You may now retire and choose one of your members as 
foreman and deliberate on this case. 

“Mr. Buckley. If your Honor please, before the jury re¬ 
tires I want to take exception to the court’s charge as to the 
prayers that your Honor denied, and also to the prayers which 
were altered after they were submitted. Your Honor said that 
you gave them in substance. I want to take exception to your 
Honor’s charge whereby you instructed the jury that even al¬ 
though the Indictment alleges that a certain narcotic- 

“The Court. Well, that has already been done; it was done 
at the bench todsy. 

“Mr. Buckley. Yes, but your Honor- 

“The Court. And you took an exception. 

“Mr. Buckley. As to your Honor’s instructions with respect 
to the Secretary of the Treasury having delegated that that 
or conferred upon the Commissioner of Internal Revenue the 
authority to issue blanks, at the time this offense was alleged 
to have been committed, in the Indictment, I want to ask your 
Honor to charge the jury that from the evidence in this case, 
or from the absence of evidence as to stamps, that the jury 
must first, before they can find the defendant guilty of counts 
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2,4, 6, 8,10, and 12, that the Government must first show and 
produce evidence to the effect that the packages, the 

130 Government Exhibits containing the compound, did not 
have stamps attached thereto at the time the so-called 

compound or packages were gotten from the defendant by the 
informer, and I also want your Honor to instruct the jury that 
the evidence required by law to convict under the even counts, 
2, 4, 6, 8,10 and 12, the evidence is different than the evidence 
that is required to convict under counts 1, 3, 5, 7, and 9—the 
Jones-Miller Act requires different proof and different evidence 
from that which is required under counts 1, 3, 5. 7, and 9, and 
that the proof required under the Jones-Miller Act has not 
been proven or even submitted by the government. 

The Court. I will deny that request. 

Mr. Buckley. Will your Honor give me an exception? 

The Court. Yes. 

You will retire, gentlemen of the jury, and elect one of your 
members as foreman, and deliberate on your verdict. 

And thereupon the jury retired to the jury room on April 
19, 1943, to consider of their verdict, and after deliberation 
returned on said date with a verdict of guilty against the de¬ 
fendant as indicted. Defendant filed a motion for a new trial, 
which was argued on May 10, 1943, and the same was taken 
under advisement by the Court, and thereafter on May 19, 
1943, the Court overruled said motion for a new trial, and im¬ 
posed sentence upon the defendant, as appears by the record 
in this case. 

The foregoing evidence and testimony set forth in this bill 
of exceptions constitute the substance of all of the evidence 
and testimony given at the trial on behalf of the Government 
as well as in behalf of the defendant, bearing upon the excep¬ 
tions taken and reserved in behalf of the defendant. 

Thereupon, as all said exceptions, and each of them, were 
duly entered upon the minutes of the Court before the jury 
retired to consider of their verdict, and because the matters 
and things hereinbefore recited are not matters of rec- 

131 ord, and in order to make the same part and parts of 
the record therein, which is hereby ordered, so that the 

defendant may have this case reviewed on appeal by the United 
States Court of Appeals for the District of Columbia, the de¬ 
fendant. by his attorneys, move the Court to sign his Bill of 
Exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed, which 
motion is now granted by the Court; and thereupon, the de¬ 
fendant hereby tenders this, his bill of exceptions, and requests 
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the Court to sign the same, which is accordingly done, in dupli¬ 
cate, on this 22d day of November 1943. 

Matthew F. McGuire, 

Justice. 

The regular period having been extended by the Court of 
Appeals, until and including 11-23-43. 

McGuire, J. 

132 District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 

Criminal No. 71004 

United States 


vs. 

Clarence Cromer, defendant 

Filed June 25,1943. Charles E. Stewart, Clerk. 

Designation of record on appeal 

The clerk of the court will include in the transcript of record 
on appeal of the above-entitled case to the U. S. Court of 
Appeals for the District of Columbia the following papers: 

1. Indictment. 

2. Arraignment and plea of defendant. 

3. Swearing of the jury, trial and verdict of the jury. 

4. Defendant's motion for a new trial. 

5. Defendant's motion for new trial argued and submitted 
to the court. 

6. Order of court overruling defendant’s motion for new 
trial, and the sentence and judgment of the court. Bail bond 
fixed at $25,000.00. 

7. Memo: Defendant’s notice of appeal and grounds sup¬ 
porting same, service acknowledged by U. S. Attorney* 
(Duplicate of which has been filed in U. S. Court of Appeals 
for the District of Columbia.) 

7 y%. Memo: Cost bond of $100 filed by defendant. 

8. Orders of the court, if any are signed, extending time 
within which to submit bill of exceptions and the filing of the 
transcript of record in the U. S. Court of Appeals for said 
District. 
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9. Assignment of Errors. 

10. Memo: Filing and submission to the court of defend¬ 
ant’s proposed bill of exceptions, with date of submission, and 
date of acknowledgment of service by U. S. District Attorney. 

11. The Bill of Exceptions, with date of signing and settle¬ 
ment of the same by the court. 

12. This designation. 

M. Edward Buckley, Jr., 

M. Edward Buckley, Jr., 

406 5th St. NW., Washington, D. C., 

Attorney for Defendant. 


Service of foregoing designation of record on appeal is 
hereby acknowledged this 3rd day of June 1943. 

L. M. Coster, 

Spec. Asst. U. S. Attorney for the District of Columbia. 


Approved: 


l 


Matthew F. McGuire, 

Justice. 


133 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 36, both inclusive, and 132, 
to be a true and correct transcript of the record, according to 
the designation of record for use on appeal approved by the 
Court and filed in cause entitled United States vs. Clarence 
Cromer, Criminal No. 71004, as the same remains upon the 
files and of record in said Court, except the following: 

The Bill of Exceptions approved by the Court, pages 37 to 
131, both inclusive, is included herein. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of November 1943. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 8536. Clarence Cromer, ap¬ 
pellant vs. United States of America, appellee. United States 
Court of Appeals for the District of Columbia. Filed Nov. 
27, 1943. Joseph W. Stewart, Clerk. 
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counterstatement of the case 

This appeal is from a judgment of sentence of 5-15 years 
imposed upon the appellant after his conviction on an indict¬ 
ment containing 12 counts charging the sale and dealing in 
heroin hydrochloride, six of the counts charging violations of the 
Harrison Narcotic Act (26 U. S. C. 2554 (a), 2553 (a)) and six 
counts charging violations of the Narcotic Drugs Import and 
Export Act, known also as the Jones-Miller Act (21U. S. C. 174); 
The appeal is based on the grounds: That there was a fatal 
variance in the counts charging violations of the Harrison Nar¬ 
cotic Act in that, whereas the indictment charged that the de¬ 
fendant sold narcotics otherwise than in pursuance of a written 
order on a form issued by the Commissioner of Internal Reve¬ 
nue; the evidence did not support the allegation that such 
form was issued by the Commissioner of Internal Reve¬ 
nue; that there was a fatal variance between the allegations 


2 


„ and proof of the quantity of narcotics sold; that certain alleged 
narcotic drugs received in evidence were improperly received, 
in that their identity was not proved by a continuity of posses¬ 
sion from the defendant to the courtroom; that the trial court 
committed prejudicial error in not declaring a mistrial when 
it was brought to his attention that a Government witness on 
the stand had, during the luncheon recess, discussed his testi¬ 
mony contrary to the court’s instructions prohibiting such dis¬ 
cussion; and that the trial court erred in not granting certain 
prayers requested by the appellant. 

The evidence in this case related to five alleged sales of nar¬ 
cotics and the alleged possession of a quantity of narcotics by 
the defendant. For convenience, the Government was per¬ 
mitted to introduce all the evidence relating to the first trans¬ 
action, then to recall the witnesses and to have them testify 
regarding the second transaction, and so on. The general na¬ 
ture of the evidence can be illustrated by the evidence regard¬ 
ing one transaction. The first, third, fifth, seventh, and ninth 
counts, hereinafter referred to as the odd-numbered counts, 
charged the appellant with violations of the Harrison Nar¬ 
cotic Act, it being alleged in each of these counts that on the 
particular dates therein mentioned, each date being a different 
one, the appellant “did sell, barter, exchange, and give away 
to one Rufus Ford” a certain quantity of heroin hydrochloride 
“not in pursuance of a written order from the said Rufus Ford, 
on a form issued in blank for that purpose by the Commis¬ 
sioner of Internal Revenue.” The eleventh count of the in¬ 
dictment also charged a violation of the Harrison Narcotic 
Act, in that the appellant unlawfully purchased from certain 
unknown persons a certain quantity of heroin hydrochloride, 
which was not in the original stamped packages nor from the 
original stamped packages. The even-numbered counts—that 
is, the second, fourth, sixth, eighth, tenth, and twelfth counts— 
each charged a violation of the Narcotic Drugs Import & Ex¬ 
port Act, otherwise known as the Jones-Miller Act, it being 
alleged that on six particular dates the appellant violated that 
Act, in that he did “then and there fraudulently and know¬ 
ingly receive, conceal, buy, sell, and facilitate the transporta¬ 
tion and concealment after importation” of a certain quantity 


of heroin hydrochloride, well knowing at the time that such 
narcotics had been imported into the United States contrary 
to law. 

To the indictment the appellant entered a plea of not guilty 
and filed no demurrer, motions, or pleas. At the trial the Gov¬ 
ernment adduced testimony which established the following 
facts: 

On the 24th day of August 1942 Rufus Ford, a paid informer 
of the Bureau of Narcotics, of the Treasury Department, had a 
conversation with the appellant, with whom he was acquainted, 
during which appellant told Ford that if he, Ford, wanted to get 
any heroin that he, the appellant, had some “pretty good stuff. 4 ” 

On August 26, 1942, Ford met Agents Trigstead and Fields, 
Narcotic Agents, and was searched by Trigstead thoroughly, 
after which he was given $40.00 in money and instructions to 
proceed to the appellant’s home, which was located in the Dis¬ 
trict of Columbia, and to purchase, if possible, an ounce of 
heroin. Ford was told further that he would be kept under 
surveillance at a reasonable distance. Thereupon, Ford pro¬ 
ceeded from the place of search to appellant’s home and told 
the appellant that he wanted to get an ounce of heroin. The 
appellant informed Ford that he had a little bit short of an 
ounce and that it would cost him $35.00. The appellant left 
the kitchen, and upon returning a few minutes later handed 
Ford an envelope and received from Ford $35.00 in money. 
Ford placed the envelope in his pocket and left. Ford testi¬ 
fied specifically that at the time appellant handed him the 
envelope containing the heroin, “I took the envelope from the 
defendant and gave him $35.00, and I did not give the defend¬ 
ant any order form or written order issued by the Commis¬ 
sioner of Internal Revenue or any other person; the only thing 
I gave the defendant was money” (Joint App. 29, 30). After 
Ford left appellant’s house he proceeded to the vicinity of 
Eighth & M Streets NW., where, by prearrangement, he met 
Agents Trigstead and Fields. At that time he placed his ini¬ 
tials “R. F.” on the envelope which he had just received from 
the appellant and handed it to Agent Trigstead, together with 
the $5.00 which was left from the original $40.00. 


Thereupon, Agents Trigstead and Fields placed their initials 
and the date on the envelope and proceeded to die Narcotic 
Office where they immediately weighed the contents of the 
envelope, a white powdered substance. This was done on an 
ordinary torsion balance, which is used solely for the purpose 
of approximating the weight of narcotics. The approximate 
weight of the contents of the envelope in question was 326 
grains. After the weighing, the envelope was placed in a larger 
manila envelope, which was sealed by Agent Trigstead in the 
presence of Agent Fields with two metal clamps. This large 
envelope, which was identified by both Trigstead and Fields by 
certain identifying marks which they testified they placed 
thereon at the time they sealed the envelope, showed that the 
flap on the envelope had been pasted and the two clamps placed 
and locked immediately over the flap. When sealed, Trig¬ 
stead placed the envelope in the safe in the Narcotic Office and 
on August 27, 1942, he delivered the same envelope to a Mr. 
Keefer in the Office of the United States Chemist, from whom 
he received a receipt on an official form, which receipt was in¬ 
troduced in evidence. This receipt bore a stamp number which 
was identical with the number stamped on the larger envelope. 
Both Agents Trigstead and Fields testified, without contradic¬ 
tion, that the envelope containing the smaller envelope which 
had in it the alleged heroin, was, at the time of the trial, in the 
same condition as it was at the time they sealed and delivered 
it to the Chemist’s office, except that the top had been tom 
open. This envelope, by examination, shows a tear along the 
top, obviously made by a letter opener or some other sharp in¬ 
strument (Joint App. 34, 36). 

Dr. A. A. Spear, the United States Chemist, identified the 
large envelope as well as the smaller one containing the alleged 
heroin, and stated that when he first saw the larger envelope it 
was in a perfect condition, sealed, and that he opened it by 
breaking the seals (which by way of explanation he stated he 
meant tearing it at the top) and he removed the inner envelope 
and made a quantitative and qualitative analysis of the con¬ 
tents. He found that it contained 289.6 grains of heroin hydro¬ 
chloride and cane sugar, there being but 4.29 grains of heroin 
in the mass. He stated that heroin hydrochloride is a deriva- 


tive of opium and that the fact that cane sugar is added to it 
does not destroy the identity of the heroin, the mixture being 
mechanical only. Dr. Spear, on cross-examination, stated that 
he received the envelope from Agent Trigstead and not from 
Mr. Keefer, and that he saw it for the first time on August 29, 
1942. He testified to this from a memorandum which he had. 
In this-respect, however, he testified on re-direct examination 
that in the United States Chemist’s Office there is a clerk who 
receives samples or exhibits and who is authorized to give 
official receipts for anything which might be left by a narcotic 
agent, and that when he received the large envelope from 
Trigstead he cannot say from recollection whether Trigstead 
handed him the package personally or whether it was delivered 
to Mr. Keefer. Dr. Spear testified further that when a pack¬ 
age is brought into the office a certain number is stamped upon 
the package and a similar number stamped upon the receipt 
which is given to the agent who brings the package in. Dr. 
Spear stated that the number on the package which he himself 
opened was the same as the number on the receipt which had 
been given to Agent Trigstead by Mr. Keefer (Joint App. 38- 
41). 

This was the substance of all the testimony offered by the 
Government to establish the crimes alleged in counts one and 
two. Testimony of almost identical character, except for date 
and quantity of heroin, was offered to prove the allegations of 
the remaining counts except the eleventh and twelfth, which 
did not involve a sale or transfer of narcotics to Rufus Ford. 
With respect to the last two counts, the Government estab¬ 
lished that on September 24, 1942, certain agents and officers 
proceeded to appellant’s home for the purpose of arresting him 
and as they entered his home and store, which was adjacent to 
the living quarters, Cromer ran into his backyard and was 
there seen by Agent McCordic to throw something in the air 
which looked like trash (Joint App. 76). Agent Trigstead 
climbed to the top of the shed adjacent to the backyard and 
retrieved a cardboard box which had a rubber band around it. 

w 

The box was the size of an ordinary stationery box, blue in 
color. It contained eight smaller envelopes each containing a 
white powdered substance. Trigstead testified that when he 





found the box and the envelopes, they had no revenue stamps 
on them (Joint App. 76-7). Rufus Ford during the trial 
had testified that the appellant had obtained the heroin which 
he sold to Ford from a bluish cardboard box about the size of 
a writing paper box which had a rubber band around it, and 
that while the box was open Ford had observed several other 
envelopes and some spoons in it (Joint App. 66). Ford was 
shown the cardboard box which Trigstead had found on the 
top of the shed and while he could not identify it as the par¬ 
ticular box which he had seen in Cromer’s house, he said that 
it looked like the box (Joint App. 51, 66, 67). The agents 
placed Cromer under arrest. They took the property found 
and handled it in the same fashion as outlined above with 
respect to the first and second counts, that is, they weighed, 
sealed, analyzed, and delivered it to the office of the United 
States Chemist and received official receipts therefor. The 
United States Chemist upon a chemical analysis of the sub¬ 
stance delivered in the sealed envelopes which he, the chemist, 
himself opened, found it to contain a derivative of opium, 
heroin hydrochloride. 

With the consent of the Court and counsel for the defendant, 
the Government proved the several counts of the indictment 
by calling to the witness stand the several witnesses to relate 
the facts concerning each transaction after which they were 
excused to the witness room until recalled to prove the next 
transaction in the order in which they are alleged in the indict¬ 
ment. As a result, most of the witnesses were called to the 
witness stand on five or six separate occasions. 

STATUTES INVOLVED 

21 U. S. C. 174 (part of the Jones-Miller Act, relating to 
counts 1, 3, 5, 7, and 9): 

If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or assists in so doing or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, con¬ 
cealment, or sale of any such narcotic drug after being 


imported or brought in, knowing the same to have been 
imported contrary to law, such person shall, upon con¬ 
viction, be fined not more than $5,000 and imprisoned 
for not more than ten years. Whenever on trial for 
a violation of this section the defendant is shown to 
have or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to author¬ 
ize conviction unless the defendant explains the posses¬ 
sion to the satisfaction of the jury. 

26 U. S. C. 2554 (a) (part of the Harrison Narcotic Act, 
relating to counts 2,4, 6,8,10, and 12): 

It shall be unlawful for any person to sell, barter, ex¬ 
change, or give away any of the drugs mentioned in sec¬ 
tion 2550 (a) except in pursuance of a written order of 
the person to whom such article is sold, bartered, ex¬ 
changed, or given, on a form to be issued in blank for 
that purpose by the Secretary. 

26 U. S. C. 2553 (a) (Part of the Harrison Narcotic Act, re¬ 
lating to count 11): 

It shall be unlawful for any person to purchase, sell 
or dispense, or distribute any of the drugs mentioned 
in section 2550 (a) except in the original stamped pack¬ 
age or from the original stamped package; and the ab¬ 
sence of appropriate tax-paid stamps for any of the 
aforesaid drugs shall be prima facie evidence of a viola¬ 
tion of this subsection by the person in whose possession 
same may be found; and the possession of any original 
stamped package containing any of the aforesaid drugs 
by any person who has not registered and paid special 
taxes as required by sections 3221 and 3220 shall be prima 
facie evidence of liability to such special tax.” 

21U. S. C. 180—Smoking opium not admitted for transporta¬ 
tion to another country nor transferred from one vessel to an¬ 
other; other narcotic drugs: 

N6 smoking opium or opium prepared for smoking, 
shall be admitted into the United States or into any ter¬ 
ritory under its control or jurisdiction for transportation 
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to another country, or be transferred or transshipped 
from one vessel to another vessel within any waters of 
the United States for immediate exportation or for any 
other purpose; and except with the approval of the Com¬ 
missioner of Narcotics, no other narcotic drug may be 
so admitted, transferred, or transshipped. «... 

SUMMARY OF ARGUMENT 

I 

The variance between the quantity of narcotic drugs alleged 
and the quantity proved was not a fatal one. By the terms of 
the statute involved, neither the grade of the offense nor the 
penalty is affected by the quantity of drugs involved in the 
violation. No defense whatever was offered to the charge and 
there was no showing that the defendant was misled by the 
proof. 

II 

The exhibits admitted in evidence were properly identified. 
They were kept under seal in an office of the U. S. Chemist 
and both the person who sealed them and the person who broke 
the seals testified in court. The failure to produce the person 
in charge of the office where they were kept did not render the 
proof of identification so defective as to make it the duty of 
the court to exclude the evidence. 


III 

Those counts of the indictment which describe the order form 
used in the lawful dispensing of narcotic drugs as one issued 
by the “Commissioner of Internal Revenue” were correct in 
that description. The forms are, and always have been, issued 
by that officer. The United States Circuit Court of Appeals 
for the Sixth Circuit has so decided, in an unreported order 
denying a petition for rehearing. 

IV ' 

The evidence taken by die agents from the roof of a shed 
adjoining the premises of the defendant was properly received 
in evidence. The defendant did not move to suppress this evi- 


dence before the trial nor explain at the trial why he waited 
until then to object. In any event, he at no time claimed a 
property right in either the article taken or the place from which 
it was taken. The constitutional protection against unlawful 
seizure is personal to the one whose rights are invaded. 

V 

MISCELLANEOUS POINTS 

The purchasing of drugs as alleged in the eleventh count of 
the indictment was proved by possession thereof on the part of 
the defendant, which possession raised a presumption of his 
guilt. The order of introduction of evidence was permitted by 
the trial court in the exercise of its discretion, and no objection 
was made at the time. The court also properly exercised its 
discretion in not declaring a mistrial when it appeared that a 
Government witness had possibly violated the court's instruc¬ 
tions. Prayer No. 23 offered by the appellant was properly 
refused because it was covered in substance in the general in¬ 
struction, and because it was faulty in that it constituted a 
comment on the evidence by the court. The sentence was 
valid and was properly imposed, and no objection was made to 
it at the time. _* 

ARGUMENT 

I 

The variance between the allegation and the proof as to the 
quantify of drugs was not fatal. 

It is urged that there was a fatal variance between the alle¬ 
gations of the indictment as to the quantity of heroin hydro¬ 
chloride sold by the defendant and the proof of the quantity 
sold. Appellee admits that there was a variance but contends 
that it was not fatal. 

Counts one and two, relating to a sale on August 26, 1942, 
by the defendant to Rufus Ford, alleged “a certain quantity 
of a certain derivative of opium, to wit, 289 grains of heroin 
hydrochloride” (Joint App. 1-2). The testimony of Rufus 
Ford, to whom this narcotic drug was sold, was that on the 
date mentioned in the indictment, August 26,1942, he told the 
defendant he wanted to get an ounce of “stuff,” and the de- 


fendant told him it would cost $35 because he had a little bit 
short of an ounce. The defendant thereupon sold him this 
envelope with its contents (Joint App. 29). This envelope 
was marked Government Exhibit No. 1 (Joint App. 30). The 
chemist later testified that he examined the contents of Exhi¬ 
bit 1, and found them to contain 289.6 grains of heroin hydro¬ 
chloride and cane sugar (Joint App. 39), of which 4.29 grains 
were heroin hydrochloride and 285.3 grains were cane sugar 
(Joint App. 39). 

Counts three and four, relating to a sale to Rufus Ford on 
August 28,1942, alleged the quantity to be “to wit, 3S3 grains” 
(Joint App. 2), and the quantity, identified in the case as Gov¬ 
ernment Exhibit 2 (Joint App. 41-2) was proved to be 383 
grains of heroin hydrochloride and cane sugar, of which 2.82 
was heroin hydrochloride and 380.68 was cane sugar (Joint 
App. 48). 

Counts five and six, relating to a sale to Rufus Ford on Sep¬ 
tember 22,1942, alleged the quantity to be “to wit, 259 grains 
of heroin hydrochloride” (Joint App. 3), and the quantity 
identified in the case as Government Exhibit 5 (Joint App. 51) 
was proved to be 259.72 grains of heroin hydrochloride and 
milk sugar, of which 3.84 grains were heroin hydrochloride 
and 255.88 grains were milk sugar (Joint App. 56). 

Counts seven and eight of the indictment, relating to a sale 
to Rufus Ford on September 23, 1942, alleged the quantity to 
be “to wit, 415 grains of heroin hydrochloride” (Joint App. 
3-4), and the quantity identified in the case as Government 
Exhibits 6 and 6a (Joint App. 59) was proved to be 415.92 
grains of heroin hydrochloride and milk sugar, of which 6.15 
grains were heroin hydrocholide and 409.77 grains were milk 
sugar (Joint App. 64). 

Counts nine and ten, relating to a sale to Rufus Ford on Sep¬ 
tember 24, 1942, alleged the quantity to be “to wit, 97 grains 
of heroin hydrochloride” (Joint App. 4^-5) and the quantity 
identified in the case as Government Exhibit 9 (Joint App. 67) 
was proved to be 97 grains of heroin hydrochloride and milk 
sugar, of which 1.44 grains were heroin hydrochloride and 
95.56 grains were milk sugar (Joint App. 77-78). 
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Counts eleven and twelve, relating to the possession by the 
defendant of narcotic drugs alleged the quantity to be “to wit, 
2,705 grains of heroin hydrochloride” (Joint App. 5), while the 
quantity, identified in the case as Government Exhibit 12 
(Joint App. 72, 73, 74) was proved to be 2,705 grains of heroin 
hydrochloride and milk sugar, of which 40.03 grains were heroin 
hydrochloride and 2,664.97 grains were milk sugar (Joint App. 
78). 

The statute condemns the sale and dealing in “opium and 
its derivatives.” The indictment charged the defendant with 
such offenses relating to “a certain derivative of opium” then 
followed a videlicet “to wit” a certain quantity of heroin hydro¬ 
chloride. Such pleading ordinarily dispenses with the require¬ 
ment of strict proof. ( Washington & Georgetown Railroad Co. 
v. Hickey, 166 U. S. 521. United States v. Dunbar, 156 U. S. 
185.) 

It is significant to observe (1) that counts 1. 3, 5. 7, and 9 
charged that on, to wit, a certain date, the defendant sold heroin 
hydrochloride to Rufus Ford, and the proof showed sales to 
Rufus Ford on all those exact dates of some of that drug; (2) 
that no defense of alibi or other defense was made to that 
charge; (3) that the appellant was not a physician dealing 
lawfully in some narcotic drugs; (4) that neither the grade of 
the offense nor the penalty is affected by the quantity of drugs 
involved in any particular violation; and (5) that no demurrer 
or motion for bill of particulars was filed before trial, and no 
surprise was claimed during the trial as a basis for continuance 
so as to prepare a defense to unexpected evidence. 

The reason for the rule that the proof must substantially 
agree with the allegation is that the defendant should be defi¬ 
nitely advised of the charge so that (a) he can prepare his 
defense, and (b) be protected against another prosecution for 
the same offense ( Berger v. United States, 295 U. S. 78, 82). 
The considerations are much the same when an indictment or 
information is attacked preliminarily. (Cf. United States v. 
Henderson, 73 App. D. C. 369, 121 F. (2d) 75 (1941); Powers 
v. United States, 75 App. D. C. 371, 372, 128 F. (2d) 300, 
(1942).) 


In the case of Henry v. United States, 49 App. D. C. 207, 
263 F„ 459 (1919), a count of the indictment charged the de¬ 
fendant with embezzlement of property alleged to be of a 
value of about $3,600. By the statute then in force, embezzle¬ 
ment of property of a value less than $35 was a misdemeanor, 
calling for a penalty of not more than one year, while in was a 
felony and the penalty could be as high as ten years when the 
value was over $35. The court reversed this conviction on the 
ground that there was no proof of the value of the property. 
In its ruling, the court said (49 App. D. C. at 209): 

The value of the property converted is a material ele¬ 
ment of the offense charged, and it must not only be 
alleged, but, like all other statutory elements defining 
the crime, it must be proved by competent evidence to 
the satisfaction of the jury beyond a reasonable doubt. 
In cases of this sort, the jury should be instructed to 
find definitely the value of the property alleged to have 
been embezzled, or, at least, that it had a value of over 
$35. [Italics supplied.] 

It is the practice for trial judges in this District, in cases 
where the offense may be a felony or misdemeanor depending 
on the value involved, to instruct the jury, not to find what 
the value was, but simply to find whether it was over the divid¬ 
ing amount. If such a violation may thus be dealt with, how 
much less are the rights of the defendant prejudiced when the 
quantity is not an element of the offense, and has no effect on 
the penalty. 

See also Cooper v. United States, 58 App. D. C. 325, 30 F. 
(2d) 567 (1929) where it was held not a fatal variance though 
the indictment charged the defendant with embezzling money, 
and the proof was that he misused a check and another obtained 
the money for him. See also Berger v. United States, supra, 
where the prosecution proved a conspiracy as charged against 
the defendant and others and, in addition, a conspiracy-by 
others with which the defendant was not connected. In hold¬ 
ing that this was not a fatal variance, the Supreme Court inter¬ 
preted and applied 28 U. S. C. 391, which provides that a judg¬ 
ment in a criminal case shall not be disturbed for error which 


does not affect the substantial rights of the parties. Said the 
court at page 82: 

Evidently Congress intended by the amendment to 
section 269 to put an end to the too rigid application 
sometimes made of the rule that, error being shown, prej¬ 
udice must be presumed; and to establish a more reason¬ 
able rule that if, upon an examination of the entire rec¬ 
ord, substantial prejudice does not appear, the error must 
be regarded as harmless. 

In the case of United States v. Signore, 115 F. (2d) 669 (C. 
C. A. 7,1940), where the defendant was charged with disposing 
of certain quantities of sugar without reporting such disposal, 
in violation of 26 U. S. C. 2811, and the proof showed different 
quantities than those alleged, the court held the variance not 
to be fatal. The court pointed out that the ruling might be 
different if the defendant had been charged with making a 
false report. 

In the case of Rosenblatt v. United States, 271 F. 435. (C. 
C. A. 2,1921), an indictment was held good which charged that 
the defendant stole “a large number of tierces, the exact num¬ 
ber being unknown to the grand jurors.” 

In the case of Nigro v. United States, 117 F. (2d) 624, 634 
(C. C. A. 8, 1941), the variance between allegations and proof 
was held not to be fatal. The indictment charged that the 
defendant, a physician, sold a drug, while the proof was that 
he made out a fictitious prescription by means of which the 
sale was effected by others. The indictment also charged that 
a sale of narcotic drugs was made to Frank and Martha Conley, 
while the proof showed that the sale was made to Frank Conley 
(who in the transaction represented himself to be one Curtis) 
and was made on two prescriptions, one in the name of Frank 
Conley and the other in the name of Martha Conley. 

Appellant cites Guilbeau v. United States, 288 F. 731 (C. C. 
A. 5th, March 31,1923). In that case the indictment charged 
that the defendant sold morphine sulphate and the proof 
showed that what was sold was morphine hydrochloride. The 
court, one judge dissenting, held this variance to be fatal. 
The United States Circuit Court of Appeals for the Seventh 
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Circuit in Macintosh v. United States, 1 F. (2d) 427, ruled the 
other way on the same question. The United States Court of 
Appeals for the Fifth Circuit in November 1923 distinguished 
its ruling in the Guilbeau case, and held that where the indict¬ 
ment charged the sale of morphine and the proof showed mor¬ 
phine sulphate, there was no fatal variance. Williams v. Urated 
States, 294 F. 682 (C. C. A. 5,1923). 

II 

The exhibits of drugs were properly identified. 

The appellant claims that there was a failure in the Govern¬ 
ment’s evidence to show a “continuity of possession” of the 
exhibits offered as narcotic drugs. It is claimed by reason of 
this deficiency that the exhibits were not sufficiently identified 
to go to the jury. 

It is submitted that the exhibits in this case were sufficiently 
identified in the evidence for the jury to find beyond a reason¬ 
able doubt that they were the same articles and substance which 
had been sold and possessed by the defendant. It is no more 
incumbent upon the Government to demonstrate beyond the 
possibility of error the identity of exhibits than it is to prove 
any other necessary fact by such a standard ( United States v. 
S. B. Penick and Co., 136 F. (2d) 413 (C. C. A. 2, 1943)). It 
is sufficient that substantial evidence .tending to identify the 
exhibits be given. By this standard, all the exhibits in the 
instant case were properly admitted in evidence. 

For instance, take the first exhibit, Government Exhibit No. 
1, which was offered to prove the sale by the defendant to Rufus 
Ford on August 26, 1942 (indictment Joint App. 1-2, testi¬ 
mony, Joint App. 2S-41). Rufus Ford testified that the de¬ 
fendant sold him what was represented by the defendant to 
be a little bit short of an ounce of “stuff.” This substance was 
contained in an envelope. Ford put the envelope in his pocket 
(Joint App. 29). He put his initials “R. F.” on it and handed 
it to narcotic agent Trigstead (Joint App. 30). This envelope 
was produced in court while Ford was testifying and marked 
“Government Exhibit No. 1” for the purpose of identification. 
Ford testified that the envelope so'shown him in court was the 
same one which, with its contents, the defendant sold him on 


August 26, 1942 (Joint App. 20). Narcotic agent Trigstead 
testified (Joint App. 31-35) that on the occasion in question 
Ford, after being in defendant’s house several minutes, came 
out and handed the agent an envelope on which Ford put his 
initials “R. F.” (Joint App. 33). Agent Trigstead and agent 
Fields, who was with him then, put their initials on the pack¬ 
age and dated it August 26, 1942 (Joint App. 33). They 
then drove to the narcotic office where the contents of the enve¬ 
lope were weighed and found to weigh 326 grains. The enve¬ 
lope was then placed into a larger one on which larger one 
were written the weight of the substance and the date, and the 
initials of agent Trigstead. The envelope was then sealed and 
placed in a safe in the narcotic office. The next day this sealed 
envelope was taken by the same agent Trigstead to the office 
of the United States Chemist, and delivered to a Mr. Keefer 
of that office. Mr. Keefer gave agent Trigstead his receipt, 
which receipt was received in evidence at the trial. The larger 
envelope, to which agent Trigstead had referred in his testi¬ 
mony, was shown to him and he identified it and said it was in 
the same condition as it was when he delivered it to Mr. Keefer, 
except that it had been torn at the top (Joint App. 33-34). 
Trigstead was corroborated substantially by agent Fields (Joint 
App. 34-38). The chemist, Dr. A. A. Spear testified that he 
first saw the smaller and larger envelope, both of which he iden¬ 
tified when shown him, on August 29, 1942. He insisted that 
he got them from agent Trigstead and not from Mr. Keefer 
(Joint App. 38-39). He also testified, however, that he could 
not remember that agent Trigstead handed it to him personally 
or whether he was even in the office when the package was de¬ 
livered to Mr. Keefer. He testified further that when a pack¬ 
age is brought into the Office of the Chemist, a number is 
stamped upon it and the same number is stamped upon the 
receipt given to the one who delivers the package. He then 
testified that the number on the receipt and the number on the 
envelope the contents of which he analyzed were the same 
(Joint App. 40). The witness further testified that he weighed 
the substance and it was 289.6 grains in weight (Joint App. 39). 
The witness further testified that when he first saw the larger 
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envelope it was in a perfect condition, sealed, and that he opened 
it by breaking the seals, and removed the inner envelope and 
analyzed the contents (Joint App. 39). 

The foregoing evidence relating to Exhibit 1 to support 
counts one and two in the opinion of appellee, contains more 
inconsistencies than the evidence regarding any other exhibit. 
For instance, where the agent found the weight to be 326 grains 
(Joint App. 33) and the chemist found it to be 289.6 grains 
(Joint App. 39) there was practically no difference in this re¬ 
gard as to Exhibit 2, which the agent found to weigh 383 grains 
(Joint App. 44) and the chemist found to weigh 383.5 grains 
(Joint App. 48). 

It is submitted that the evidence going to the identity Ex¬ 
hibit 1 was sufficient to submit the exhibit to the jury. The 
man who got the envelope from the defendant testified and 
identified the envelope in court as the same one; the man to 
whom he gave it testified in court and identified it and explained 
how he placed the smaller envelope containing the alleged drug 
into the larger envelope and sealed the larger envelope and left 
it at the office of the United States Chemist. Dr. Spear, the 
chemist, was the head of that office, but the weight of the 
evidence would indicate that he was not present when Agent 
Trigstead left the sample for analysis, but that Mr. Keefer was 
in charge of the office and received the sample. However, Mr. 
Keefer did not open the envelope or do anything with it except 
receive it for the office and give a receipt for it to Agent Trig- 
stead. The drug was contained in the smaller envelope and 
that in turn was contained in a larger sealed envelope. This 
envelope was in perfect condition when it was finally opened 
and analyzed by the chemist, Dr. Spear. It is submitted that 
this evidence was more than sufficient to justify the jury in find¬ 
ing beyond a reasonable doubt that the substance analyzed by 
the chemist was the substance which Rufus Ford had received 
from the defendant, and that the substance produced in court 
was that same substance. 

The authorities would seem to support the ruling of the trial 
court in this case. In the case of United States v. S. B . Penick 
and Co., 136 F. (2d) 413 (C. C. A. 2, 1943) mentioned earlier 
in this discussion, the defendant was charged with shipping in 
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interstate commerce a drug which was not up to the required 
standard of quality. It was contended that the sample of the 
drug which was received in evidence against the defendant 
should not have been received because it was not properly 
identified. The lack of “continuity of possession” was argued 
there, as here. In that case, the sample of drug which the 
chemist analyzed and which was produced in court to prove that 
it was below standard had been kept sealed in the office of the 
chemist for two or three years. The court held (page 415) that 
it was for the jury to decide how likely it was that some other 
substance had been substituted for what was originally in the 
bottle. 

In the case of Boyde v. United States, 30 F. (2d) 900 (C. C. A. 
9, 1929) the arresting officer took the bag, the key to which he 
had obtained from the defendant, and put it in a safe deposit 
box. A day or two before the trial in another city, the bag 
was, at the direction of the arresting officer, sent by mail to the 
city of trial. Meantime it had been kept under seal. The seal 
was broken in the courtroom and the contents offered in evi¬ 
dence. This was held to be sufficient proof of identification. 

In the case of Friedman v. United States, 13 F. (2d) 632 
(C. C. A. 6, 1926) two boxes containing whiskey were received 
in evidence on the testimony of an enforcement officer who 
simply stated that they were the same ones which the defend¬ 
ant had sold, and on cross-examination related the facts and 
circumstances on which he based his conclusion. The court 
held that this was sufficient evidence to go to the- jury on the 
question of identification. 

In the case of United States v. Singer, 43 F. Supp. 863 (1942) 
the court held that even where the sample which was analyzed 
had been destroyed, the fact of the analysis as testified to by the 
analyst could go to the jury, who could determine the weight 
of the evidence as to identity. 

A case somewhat similar to the instant case is United States 
v. Marks, 32 Fed. Sup. 459 (D. C. Conn. 1940). The charge 
was a narcotic violation. An officer named Bayliss took a cer¬ 
tain package of narcotics from the possession of the defendant 
and put on the package his initials, the date, and his badge 
number. He delivered the package next morning to a narcotic 
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agent named Gray., Mr. Gray took the package to the chemist. 
Before the trial, Mr. Gray died, but the package was received 
in evidence, there being testimony identifying the handwriting 
of agent Gray on the package. In the instant case agent Trig- 
stead occupied a position similar to Gray. Agent Trigstead 
testified in this case; it was Mr. Keefer, a subordinate of the 
chemist Dr. Spear, who was not produced as a witness. 

See also* Murphy v. United States , 38 F. (2d) 412 (C. C. A. 8). 


ARGUMENT 

III 


The description in the indictment of the order forms as 
forms issued “by the Commissioner of Internal Revenue” was 
correct and the proof supported it. 

The first, third, fifth, seventh, and ninth counts of the indict¬ 
ment (Joint App. 1-5) charged that the defendant sold heroin 
hydrochloride to one Rufus Ford “not in pursuance of a written 
order from the said Rufus Ford on a form issued in blank for 
that purpose by the Commissioner of Internal Revenue.” On© 
of the grounds for motion for directed verdict was that there 
was a fatal variance between the proof and this allegation in 
that the Government had failed to prove “that the Secretary 
of the Treasury had at any time ever delegated any of the 
rights, privileges, powers, and duties conferred upon the Secre¬ 
tary of the Treasury, under Sec. 2550 (a) of Title 26 of the 
United States Code [evidently an erroneous reference to 2554 
(a,)] with respect to narcotic drugs, to the Commissioner of 
Internal Revenue” (Joint App. 41, 50, 58, 65-6, 80). There 
was, of course, evidence that the sales of narcotics made by this 
defendant were not in pursuance of any written order (Joint 
App. 29-30 as to counts 1 and 2). The point made is that the 
description of the form was faulty. 

The history of the Acts of Congress and regulations confer¬ 
ring and delegating the power to issue these forms shows that 
the power and function has resided in the Commissioner of 
Internal Revenue continuously since the passage of the Har¬ 
rison Narcotic Act in 1914. On the basis of this history, the 
United States Circuit Court of Appeals for the Sixth Circuit 




in February 1942 so decided this precise question in an unre¬ 
ported order denying a petition for rehearing in the case of 
W. A. Nailling v. United States (see certified copy of this order 
p. 56 this appendix). The original certified copy of the opinion 
is in the possession of counsel for the appellee, and will be pro¬ 
duced in Court at oral argument. 

The act of December 17, 1914, known as the Harrison Nar¬ 
cotic Act (38 Stat. 785) provided in part that it should be 
unlawful for anybody to dispose of narcotic drugs except in 
pursuance of a written order “on a form to be issued in blank 
for that purpose by the Commissioner of Internal Revenue.” 
It is common knowledge that the Commissioner of Internal 
Revenue did cause official order forms to be distributed to the 
various Collectors of Internal Revenue for sale to persons regis¬ 
tering under the Narcotic Act. 

The Act of March 3, 1927 (44 Stat. 1381) created a Bureau 
of Prohibition in the Treasury Department and a Commis¬ 
sioner of Prohibition. Section 4 revested, the powers and 
duties of the Commissioner of Internal Revenue in the Secre¬ 
tary of the Treasury, to whom was given power in turn to confer 
and impose such rights and duties on the Commissioner of 
Prohibition or the Commissioner of Internal Revenue as in 
the opinion of the Secretary might be necessary in connection 
with Internal Revenue taxes. 

In the exercise of the authority conferred upon him by said 
last-mentioned Act, the Secretary of the Treasury on March 
18, 1927, issued his Treasury Decision No. 3999. (For com¬ 
plete copy see this appendix p. 31.) This decision provided in^ 
part as follows: 

The Commissioner of Internal Revenue will issue to 
various Collectors of Internal Revenue all internal rev¬ 
enue stamps of every class pertaining to spirits, wines, 
malt liquors, and narcotics, including narcotic order 
forms, and the Collectors of Internal Revenue will ac¬ 
count to the Commissioner of Internal Revenue for the 
same. * * * 

At this point it may be observed that there is a difference 
‘ between the issuing of these forms and the prescribing of the 


form, the issuing consisting of the physical distribution of the 
forms and the prescribing consisting of the deterinination as 
to the matter and content of the blank forms. 

On April 1, 1927, the Acting Secretary of the Treasury 
issued Prohibition Treasury Decision No. 1. (For full copy 
see this app. p. 36.) Section VI of this order provided in part 
as follows: 

(1) There are hereby conferred and imposed upon 
the Commissioner of Prohibition, subject to the general 
supervision and direction of the Secretary of the Treas¬ 
ury, all the rights, privileges, powers, and duties con¬ 
ferred or imposed upon the Commissioner of Internal 
Revenue (and which are transferred to and conferred 
and imposed upon the Secretary of the Treasury by 
subdivision (a) of section 4 of the above Act of March 
3, 1927) by the Harrison Narcotic Act, as amended, or 
by the Act entitled “An Act regulating the manufacture 
of smoking opium within the United States, and for 
other purposes,” approved January 17, 1914, insofar as 
such rights, privileges, powers, and duties relate 
to * * *. 

(d) The prescribing of forms and order forms under 
any of the above Acts. 

The foregoing regulation left undisturbed the power and 
function in the Commissioner of Internal Revenue to issue 
these forms. That that function was reserved in the Commis¬ 
sioner of Internal Revenue is evident from the wording of 
Section VIII of said Prohibition Treasury Decision No. 1 as 
follows: 

There are hereby .conferred and imposed upon the 
Commissioner of Internal Revenue all the rights, privi¬ 
leges, powers, and duties conferred or imposed upon such 
officer (and which are transferred to and conferred and 
imposed upon the Secretary of the Treasury by sub¬ 
division (a) of section 4 of the above Act of March 3, 
1927) by any law, except the rights, privileges, powers, 
and duties conferred or imposed upon any other person 


by section IV, V, VI, or VII of this order, but not ex¬ 
cepting rights, privileges, powers, and duties relating to 
internal-revenue taxes where no violation of a law rela¬ 
tive to the enforcement of the 18th Amendment is in¬ 
volved. All regulations and changes in regulations shall 
be subject to the approval of the Secretary of the 
Treasury. 

It is submitted that by the specific reservation in the Com¬ 
missioner of Internal Revenue of the powers received by him 
prior to March 3, 1927, the power to continue to issue narcotic 
forms was likewise reserved because the exceptions to that 
reservation, including particularly Section VI (d) of the Pro¬ 
hibition Treasury Decision No. 1, did not refer to the issuing, 
but only to the prescribing, of the forms. Therefore, the pro¬ 
visions of the Harrison Narcotic Act of December 17,1914, and 
of Treasury Decision No. 3999, both of which specifically con¬ 
ferred that power upon the Commissioner of Internal Revenue, 
were continued in force by Prohibition Treasury Decision. 
No. 1. 

The Act of June 14, 1930 (46 Stat. 585), created a Bureau 
of Narcotics in the Treasury Department. Section 3 (b) of 
this Act provided as follows: 

The Secretary of the Treasury is authorized to confer 
or impose any of the rights, privileges, powers, and 
duties in respect to narcotic drugs enumerated in sub¬ 
division (a) of Section 4 of the Act entitled “An Act to 
create a Bureau of Customs and a Bureau of Prohibi¬ 
tion in the Department of the Treasury,” approved 
March 3,1927 (U. S. C., title 5, sec. 281c), upon the Com¬ 
missioner of Narcotics, or any officer or employee of the 
Bureau of Narcotics. 

The Secretary of the Treasury, acting pursuant to this legis¬ 
lation, conferred upon the Commissioner of Narcotics on July 1, 
1930, all the duties respecting narcotic drugs which had there¬ 
tofore been exercised by the Commissioner of Prohibition, under 
authority of Treasury Decision No. 1. This transfer was ef¬ 
fected by Treasury Decision No. 2. (For full text of Treasury 
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Decision No. 2, which quotes in full the Act of June 14, 1930, 
see p. 46 this app.) This decision provided in part V thereof: 


There are hereby conferred upon the Commissioner 
of Internal Revenue all the rights, privileges, powers, 
and duties conferred or imposed upon such officer (and 
which are transferred to and conferred and imposed upon 
the Secretary of the Treasury by subdivision (a) of 
Section 4 of the Act of March 3, 1927) by any narcotic 
law, except such rights, privileges, powers, and duties 
as are hereinbefore conferred or imposed upon the Com¬ 
missioner of Narcotics. 

It will be observed that this Treasury Decision No. 2 con¬ 
ferred upon the Commissioner of Narcotics the power to 'pre¬ 
scribe narcotic forms, as T. D. # 1 had upon the Commissioner 
of Prohibition. The power to issue them continued to be re- x 
served in the Commissioner of Internal Revenue. 

And finally, on February 10, 1939, the Congress enacted the 
Internal Revenue Code (53 Stat. 1). Section 2554 (a) of that 
code (26 U. S. C. 2554 (a)) provided as follows: 

It shall be unlawful for any person to sell, barter, 
exchange, or give away any of the drugs mentioned in 
section 2550 (a) except in pursuance of a written order 
of the person to whom such article is sold, bartered, ex¬ 
changed, or given, on a form to be issued in blank for 
that purpose by the Secretary. 

The “Secretary” referred to the Secretary of the Treasury. 

Section 2606 of the Internal Revenue Code (26 U. S. C. 2606) 
authorized the Secretary to confer upon the Commissioner of 
Narcotics and upon the Commissioner of Internal Revenue and 
their subordinates any rights and duties which, in the opinion 
of the Secretary, might be necessary in connection with the 
Internal Revenue taxes. 

In pursuance of this enactment, the Secretary issued his 
Treasury Decision No. 4884 on February 11, 1939, which con¬ 
tinued in force and effect all regulations theretofore issued con¬ 
ferring the respective duties upon his subordinates, including 
the Commissioner of Internal Revenue. (See p. 55 this Ap¬ 
pendix.) 


It is submitted that die foregoing legislation and regulations, 
of which latter this court may take judicial notice (United 
States v. Caha, 152 U. S. 211), establish that the issuing of the 
forms mentioned in the statute is the function and duty-of the 
Commissioner of Internal Revenue, and the indictment, there¬ 
fore, properly described that form in that respect. 

While appellee believes that the foregoing legislation answers 
the question on its merits, it is not out of place to suggest that 
inasmuch as the uncontradicted evidence in this case was that 
no order form passed between the defendant and his purchaser, 
and no showing was made of an attempt to comply with the 
statute, it is difficult to see wherein the asserted variance was 
prejudicial. See in this connection 28 U. S. C. 391; Berger v. 
United States, 295 U. S. 78, 83. 

IV 

The narcotics taken from the top of the shed were properly 
received in evidence. 

The appellant claims that the narcotic drugs taken from the 
shed of the house adjoining that of the appellant should not 
have been received in evidence because they were improperly 
seized by officers not having a warrant to take them. 

In the same point appellant claims that the property was 
not proved to be his. If it was not his, and the premises from 
which it was taken were not his, he has no standing to object 
to its seizure. “The principle has been applied in at least fifty 
cases by the Circuit Courts of Appeals in nine circuits, and in 
the Court of Appeals for the District of Columbia, not to men¬ 
tion many decisions by district courts.” Note 13, Goldstein 
v. United States, 316 U. S. 114, at page 121, 86 L. ed. 873, at 
page 877 (1943). The local cases are Shields v. United States, 
58 App. D. C. 215, 26 F. (2d) 993 (1928); Kelleher v. United 
States, 59 App. D. C. 107,35 F. (2d) 877 (1929); and Shore v. 
United States, 60 App. D. C. 137, 49 F. (2d) 519 (1931), cert, 
denied, 283 U. S. 865, 71 L. ed. 1469. 

The appellant furthermore did not move before the trial for 
the suppression of this evidence or explain at the trial his 
failure to do so. See in this connection Segurola v. United 
States, 275 U. S. 106, 111-12, 72 L. ed. 86; United States v. 
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Scdli, 115 F. (2d) 292, (1940); Bennett v. United States, 70 
App. D. C. 76,104 F. (2d) 209. 

The evidence tending to connect the appellant with the 
exhibit taken off the roof of the shed adjoining the appellant’s 
backyard was sufficient to go to the jury. The informer, Rufus 
Ford, had on five previous occasions to the date of September 
24, 1942, purchased narcotics from the appellant in his house. 
On this date, narcotic agents saw the appellant in the back¬ 
yard, have in his hand, “something resembling trash” and saw 
the appellant throw it in the air toward the shed located in the 
back yard. The agents looked around the yard and the shed 
but could find nothing but trash. Finally agent Collins 
pointed out a cardboard box on top of the shed lying with some 
papers and other trash. Agent Collins climbed up on the roof 
of the shed and got the box and brought it down to the back¬ 
yard (Joint App. 6S-69). (This shed appears from other testi¬ 
mony to have been not the shed in appellant’s back yard, but 
in the backyard adjoining, rented by a Miss Bessie Bagley, who 
was not involved in any way in the trial. Joint App. 72.) 
This box and its contents looked like what Rufus Ford had 
seen in appellant’s house (Joint App. 66-67). It is submitted 
that this evidence was sufficient to go to the jury as tending to 
show that the narcotics found on top of the shed adjoining 
appellant’s premises had been thrown there by him just before 
it was seized. (Cf. Robinson v. United States, 53 App. D. C. 
96, 288 F. 450 (1923); Gee Woe v. U. S., 250 F. 428.) 

Even if there was error in admitting this evidence, which was 
offered in support of counts eleven and" twelve of the indict¬ 
ment, reversal would not thereby be justified, because counts 

I- 10 inclusive were sufficient to support the judgment (J. App. 

II- 12) (Whitfield v. Ohio, 297 U. S. 431, 438, 80 L. ed. 778; 
Brooks v. United States, 267 U. S. 432, 441, 69 L. ed. 699; 
Goodman v. United States, 63 App. D. C. 137, 70 F. (2d) 741). 

MTSCTTLIi ANEOUS POINTS 

Appellant’s Point 5 (Appellant’s brief, p. 40) is that there 
was no proof of the purchase by the defendant of drugs other¬ 
wise than in the original stamped package as charged in count 



11. The presumption following the possession is that the de¬ 
fendant purchased and otherwise violated the act (26 U. S. <3. 
2553 (a)). 

The appellant claims (brief, p. 41) that the “unusual 
method” of introducing evidence for the Government deprived 
him of a fair trial. There was no objection at the trial to this 
method of introducing evidence. Under the circumstances it 
was by all odds the best way of introducing it from the stand¬ 
point of the defendant as well as the Government. The case 
involved numerous sale transactions and one seizure of drugs. 
To have detailed first all the sales, then all the corroborating 
evidence, and then all the analyses, would have been confusing' 
to the jury and no doubt to counsel for the defendant. The 
order of introducing evidence is always a question for the exer¬ 
cise of the court’s discretion. See Hoeppel v. United States, 
66 App. D. C. 71, 76,85 F. (2d) 235 (1936); McNeill v. United 
States, 66 App. D. C. 199; McDonald v. United States, 77 App. 
D. C. 33,133 F. (2d) 23 (1942). 

The appellant claims that the court should have declared a 
mistrial when it appeared that Government witnesses, con¬ 
trary to the instructions of the court, had discussed their testi¬ 
mony with each other. This matter, too, was one within the- 
discretion of the trial court. The discussion was not the discus¬ 
sion of testimony as such. Agent Trigstead had been asked 
questions before the noon recess regarding who had access to 
the safe in the narcotic office. During the noon recess he asked 
agent Fields who had access to this safe. The fact of this dis¬ 
cussion came to the trial court’s attention and counsel for the 
appellant moved that a juror be withdrawn and a mistrial de¬ 
clared. The court denied this motion with a warning to the 
witness that if anything of that character came to the court’s 
attention again summary action would be taken. This trial 
began on April 13, 1943, and ended April 19, 1943. At the 
time of the occurrence in question, it was well under way, and 
to have interrupted it at that time would have been a serious 
inconvenience. Furthermore, the matter about which the wit¬ 
ness had consulted another prospective witness was compara¬ 
tively trivial and the fact of such discussion was known not 


only to the court and counsel, but to the jury, which could - 
consider it in weighing the testimony of the witness and the 
other Government agents. It is submitted, therefore, that, far 
from abusing its discretion in the premises, the trial court took 
* the best possible course in dealing with the situation. 

By his prayer 23, the appellant requested the court to tell 
the jiiry that if they found conflict or inconsistencies in the 
testimony “of any witness or witnesses who have testified in 
the case,” and by reason thereof were not satisfied beyond a 
reasonable doubt “as to what the fact or truth of the matter 
is,” they should acquit. 

There were no witnesses in the case except Government 
witnesses. The jury was told by the court in its general in¬ 
struction that it was its exclusive province and function to 
pass upon fact questions and that it should acquit unless it 
found proof beyond a reasonable doubt all the essential ele¬ 
ments of the case. It was not necessary for the court to suggest 
that “inconsistencies” or “conflict” in the testimony might 
create a reasonable doubt. To have done so might have been 
improper as constituting a comment by the court on the evi¬ 
dence or a statement by the court of an opinion that such con¬ 
flict or inconsistencies in fact existed. Hence the prayer was 
properly refused, first because it was faulty in itself and sec¬ 
ondly because its proper content was fully covered in the gen¬ 
eral charge. 

The appellant now claims for the first time that the sen¬ 
tence imposed upon him when he and his attorney stood before 
the bar was ambiguous. In what respect it was ambiguous is 
not stated. The sentence was imposed as follows: a sentence 
on the even numbered counts, 2, 4, 6, 8, 10, and 12 of forty 
months to ten years, and a sentence on the odd numbered 
counts, 1, 3, 5, 7, 9, and 11 of twenty months to five years to 
follow at the expiration of the first sentence. In other words, 
an aggregate sentence of sixty months to fifteen years. 

CONCLUSION 

* 

It is respectfully submitted that the appellant received a fair 
trial, that the jury, having before it competent evidence prop- 







erly received, applied thereto full and fair instructions on the 
law, and rendered a proper verdict of guilty, and that the judg¬ 
ment of sentence imposed was a correct one and ought to be 
affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

Bernard Margolius, 

Assistant United States Attorney. 

Charles B. Murray, 

Assistant United States Attorney, 

Attorney for AppeUee. 








(T. D. 3999) 

Bureau of Prohibition, 

Treasury Department, 

Office of the Secretary, 
Washington, D. C., March 18,1927. 
To Commissioner of Prohibition, Commissioner of Internal 
Revenue, Prohibition Officials, and Other Officials and 
Employees of the Treasury Department Concerned: 

Pursuant to the provisions of the Act of Congress approved 
March 3, 1927 (Public, No. 751), and in the exercise of au¬ 
thority conferred upon me by that law, there is promulgated 
hereinafter, for the information and guidance of all concerned, 
the following to wit: 

1. Effective April 1,1927, there is hereby created in the De¬ 
partment of the Treasury a bureau to be known as the Bureau 
of Prohibition. 

2. An official to be known as the Commissioner of Prohibi¬ 
tion shall be at the head of the Bureau of Prohibition. 

3. The Bureau of Prohibition shall also have one assistant 
commissioner, two deputy commissioners, one chief clerk, and 
such attorneys and other officers and employees as may be 
necessary. Appointments under this subdivision shall be sub¬ 
ject to the provisions of the civil-service laws, and the salaries 
shall be fixed in accordance with the Classification Act of 1923. 

personnel 

. The Commissioner of Prohibition shall, under the super¬ 
vision of the Secretary of the Treasury, have control of the 
officers, agents, inspectors, clerks, and other employees now 
attached to the Prohibition Unit in the Bureau of Internal 
Revenue, and of the prohibition agents and other field officers, 
of whatever grade, now employed in said service, subject to 
reappointment by him, with the approval of the Secretary of 



the Treasury, such reappointments to be in accordance with 
the requirements as to civil-service qualifications provided by 
the Act. 

The Commissioner of Internal Revenue shall transfer to the 
Commissioner of Prohibition all deputy collectors, gaugers, 
storekeepers, storekeeper-gaugers, auditors, accountants, 
clerks, chemists, and other employees now occupied in the per¬ 
formance of work in the administration and enforcement of 
the Prohibition Laws and amendments thereto, Revised Stat¬ 
utes relating to intoxicating liquors, and the Harrison Narcotic 
Act, whether such employees be now located in the Bureau of 
Internal Revenue at Washington, D. C., in the offices of Col¬ 
lectors of Internal Revenue, or elsewhere. 

An amount equivalent to the salaries and expenses of the em¬ 
ployees so transferred to the Bureau of Prohibition shall also 
be transferred from the appropriation “Collecting the Internal 
Revenue,” to be placed under the control of the Commissioner 
of Prohibition. This sum will be decreased by such amounts as 
may be necessary to continue the functions transferred to the 
Commissioner of Internal Revenue, heretofore performed in the 
Prohibition Unit, Bureau of Internal Revenue. 

' The Commissioner of Internal Revenue shall also, on the 
date named, turn over to the said Commissioner of Prohibition 
all the unused balances in the appropriations for the enforce¬ 
ment of prohibition and narcotic laws for the fiscal years 1925, 
1926,1927, and the-entire appropriation for the fiscal year 1928; 
provided, however, that such amounts as may be necessary to 
complete the investigation and prosecution of cases involving 
violations of the National Prohibition Act now being con¬ 
ducted by the Intelligence Unit of the Bureau of Internal Reve¬ 
nue shall continue to be available for that purpose, under the 
supervision of the Commissioner of Internal Revenue, until 
said cases are completed. 

* The amount of $15,000 shall be transferred from the appro¬ 
priation “Collecting the Internal Revenue” for the fiscal year 
1927, and an additional amount of $25,000 from the appropria¬ 
tion “Collecting the Internal Revenue” for the fiscal year 1928, 
for the purpose of paying informers’ fees in administering the 


Harrison Narcotic Act. In the event Congress makes provision 
for the payment of such fees, any unexpended balance shall be 
returned to the Commissioner of Internal Revenue. 

All obligations incurred by the Prohibition Unit prior to 
April 1, 1927, shall be transferred to and settled by the Com¬ 
missioner of Prohibition. 

DISTILLED SPIRITS, ALCOHOL, WINES, AND OTHER LIQUORS 

The Commissioner of Prohibition shall have custody and 
supervision of all stocks of distilled spirits, alcohol, wines, and 
other liquors, and of all distilleries, industrial alcohol plants, 
bonded warehouses, denaturing plants, wineries, bonded wine 
storerooms, dealcoholizing plants, and all other places at which 
such spirits or liquors are produced or stored and which have 
heretofore been under the custody and supervision of the Com¬ 
missioner of Internal Revenue. The Commissioner of Pro¬ 
hibition shall at all times have supervision over the production, 
storage, safeguarding, disposition, and accounting for all such 
spirits and liquors. The Commissioner of Internal Revenue 
shall turn over to the said Commissioner of Prohibition the 
control and custody of all such places where said distilled spirits, 
alcohol, wines, and other liquors are produced or stored, as well 
as all books, records, files, forms, blanks, and other articles per¬ 
taining thereto. Records and reports pertaining to Narcotic 
Registrants shall be retained in the offices of the Collectors of 
Internal Revenue. 

MANUFACTURE, WITHDRAWAL, AND DISTRIBUTION OF INTOXICAT¬ 
ING LIQUORS AND CEREAL BEVERAGES 

The Commissioner of Prohibition shall have the power to 
grant permits for the manufacture,' sale, purchase, transporta¬ 
tion, use, rectification, importation, exportation, prescription, 
and other privileges provided by law in relation to intoxicating 
liquors and cereal beverages. The Commissioner of Prohibi¬ 
tion shall have the power to issue citations, hold hearings, and 
render final judgment in all cases where there are grounds for 
action against such permits, and the judgment rendered therein 
by the said Commissioner of Prohibition shall be final unless 


modified or disapproved by the Secretary of the Treasury, save 
as to review thereof in a court of equity, as provided by Sec¬ 
tion 5, Title II, of the National Prohibition Act. 

TAXES, TAX PENALTIES, COMPROMISES, AND SUITS FOR THE RECOV¬ 
ERY OF TAX LIABILITIES 

The function of assessing, collecting, abating, refunding, and 
compromising internal-revenue taxes—that is, taxes arising 
under the internal revenue and prohibition laws when there is 
no violation of the prohibition laws—shall devolve upon the 
Commissioner of Internal Revenue, and all negotiations in com¬ 
promise of such liabilities shall be made with the Collector of 
Internal Revenue for the district wherein the liability arose. 

In cases of taxes and tax penalties which arise from violations 
of the various provisions of the prohibition law, wherein in¬ 
creased tax rates are imposed and penalties provided, whether 
such settlement is to be effected by a compromise tendered 
through the Collector of Internal Revenue or by an action 
brought therefor in the courts, the proceedings shall be con¬ 
ducted by the Commissioner of Prohibition until an agree¬ 
ment by compromise is reached; or, upon failure of agreement 
by compromise a court action for the recovery of such taxes and 
penalties is prosecuted to a judgment. When an agreement 
by compromise is reached, the Commissioner of Prohibition 
shall make report and recommendation to the Commissioner 
of Internal Revenue as to the amount agreed upon in the com¬ 
promise settlement. The Commissioner of Internal Revenue 
shall effect such compromise, with the approval of the Sec¬ 
retary of the Treasury, under the provisions of Section 35, 
Title II, of the National Prohibition Act. 

When a court action involving such taxes and tax penalties 
results in a judgment favorable to the Government, all moneys 
arising therefrom shall be covered into the Treasury through 
the Collector of Internal Revenue for the district wherein the 
liability arose. 

NARCOTIC DRUGS 

All assessments of taxes under the Harrison Narcotic Act or 
its amendments shall be made, collected, abated, refunded, or 
compromised by the Commissioner of Internal Revenue. 


All compromise proceedings for criminal liability under the 
Harrison Narcotic Act and its amendments shall be conducted 
by the Commissioner of Prohibition. 

When an agreement by compromise is reached, the Commis¬ 
sioner of Prohibition shall make appropriate report and recom¬ 
mendation to the Commissioner of Internal Revenue as to the 
amount agreed upon in the compromise settlement. The Com¬ 
missioner of Internal Revenue shall effect such compromise, 
with the approval of the Secretary of the Treasury, under the 
provisions of Section 3229, R. S. 

INTERNAL-REVENUE STAMPS 

The Commissioner of Internal Revenue will issue to the 
various Collectors of Internal Revenue all internal-revenue 
stamps of every class pertaining to spirits, wines, malt liquors; 
and narcotics, including narcotic order forms, and* the Col¬ 
lectors of Internal Revenue will account to the Commissioner 
of Internal Revenue for the same. The authority to redeem 
stamps shall rest with the Commissioner of Internal Revenue. 

INVESTIGATIONS 

The Commissioner of Prohibition shall cause inquiries and 
investigations to be made by the appropriate officers under his 
jurisdiction with a view to requiring returns to be made to the 
appropriate Collectors of Internal Revenue of all occupational 
and commodity taxes and penalties accruing on distilled spirits, 
alcohol, wine, and other intoxicating liquors and narcotics as 
imposed or may hereafter be imposed by law. Upon receipt 
of such returns it shall be the duty of the Collector of Internal 
Revenue in whose district such cases arise to collect the in¬ 
ternal-revenue taxes and penalties and to cover the proceeds 
into the Treasury as provided by law. 

SEIZURE AND SALE 

The seizure and sale of property as provided by law in con¬ 
nection with violations of the above-mentioned Acts, with the 
exception of seizures made by Collectors under authority of 
warrant for distraint, shall be a function of the Commissioner 
of Prohibition. 
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CHEMICAL ANALYSES 

The Commissioner of Prohibition shall perform such neces¬ 
sary analyses in connection with, miscellaneous taxes relating 
to adulterated and renovated butter, oleomargarine, filled 
cheese, mixed flour, and phosphorus matches as may be re¬ 
quired by the Commissioner of Internal Revenue. 

DISPOSITION OF RECORDS 

The Commissioner of Internal Revenue shall retain all as¬ 
sessment lists, claims, offers in compromise, documents, and 
records pertaining to assessed taxes. 

There shall be transferred to the Commisioner of Prohibition 
all documents and records relating to appropriations and per¬ 
sonnel and any other records, equipment, space, property, etc., 
now in the possession of the Commissioner of Internal Revenue, 
that relate to the functions of the Commissioner of Prohibition. 

A. W. Mellon, 

I _ Secretary of the Treasury. 

(T. D. 1) 

Bureau of Prohibition . 

Order of the Secretary of the Treasury prescribing the duties 
and powers of the Commissioner and other officers and em¬ 
ployees of the Bureau of Prohibition, including the field 
service of the Bureau of Prohibition, providing for the desig¬ 
nation of the Acting Commissioner of Prohibition, and trans¬ 
ferring certain personnel, records, and property of the Office 
of the Commissioner of Internal Revenue to the Bureau of 
Prohibition 

Treasury Department, 

Office of the Secretary, 

Washington, D. C., April 1, 1927. 

To Commissioner of Prohibition, Commissioner of Internal 
Revenue, Prohibition Officials, and Other Officials and Em¬ 
ployees of the Treasury Department Concerned: 

The Act entitled “An Act to create a Bureau of Customs and 
a Bureau of Prohibition in the Department of the Treasury,” 


approved March 3, 1927 (Pub., No. 751, 69th Congress), pro-' 
vides as follows: * - 

(Public —No. 751—69th Congress) 

(H. R. 10729) 

An Act To create a Bureau of Customs and a Bureau of 
Prohibition in the Department of the Treasury 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
there shall be in the Department of the Treasury a bureau to be 
known as the Bureau of Customs, a bureau to be known as the 
Bureau of Prohibition, a Commissioner of Customs, and a 
Commissioner of Prohibition. The Commissioner of Customs 
shall be at the head of the Bureau of Customs, and the Com¬ 
missioner of Prohibition shall be at the head of the Bureau of 
Prohibition. The Commissioner of Customs and the Com¬ 
missioner of Prohibition shall be appointed by the Secretary 
of the Treasury, without regard to the civil-service laws, and 
each shall receive a salary at the rate of $8,000 per annum. 

Sec. 2. (a) The Secretary of the Treasury is authorized to 
appoint, in each of the bureaus established by section 1, one 
assistant commissioner, two deputy commissioners, one chief 
clerk, and such attorneys and other officers and employees as 
he may deem necessary. One of the deputy commissioners of 
the Bureau of Customs shall have charge of investigations. 
Appointments under this subdivision shall be subject to the 
provisions of the civil-service laws, and the salaries shall be 
fixed in accordance with the Classification Act of 1923. 

(b) The Secretary of the Treasury is authorized to desig¬ 
nate an officer of the Bureau of Customs to act as Commis¬ 
sioner of Customs, during the absence or disability of the 
Commissioner of Customs, or in the event that there is no 
Commissioner of Customs; and to designate an officer of the 
Bureau of Prohibition to act as Commissioner of Prohibition 
during the absence or disability of the Commissoner of Pro¬ 
hibition, or in the event that there is no Commissioner of 
Prohibition. 


(c) The personnel of the Bureau of Prohibition shall perform 
such duties as the Secretary of the Treasury or the Commis¬ 
sioner of Prohibition may prescribe, and the personnel of the 
Bureau of Customs shall perform such duties (other than duties 
in connection with the administration of the National Prohi¬ 
bition Act, as amended, or any other law relating to the enforce- " 
ment of the eighteenth amendment), as the Secretary of the 
Treasury or the Commissioner of Customs may prescribe. 

Sec. 3. (a) The Secretary of the Treasury is authorized to 
confer or impose upon the Commissioner of Customs, or any 
of the officers of the Bureau of Customs, any of the rights, privi¬ 
leges, powers, or duties, in respect of the importation or entry 
of merchandise into, or exportation of merchandise from, the 
United States, vested in or imposed upon the Secretary of the 
Treasury by the Tariff Act of 1922, or any other law. 

(b) The records, property (including office equipment), and 
personnel of the Division of Customs are hereby transferred to 
the Bureau of Customs. 

(c) The Division of Customs and the offices of director of 
customs, assistant directors of customs, and director and assist¬ 
ant directors, Special Agency Service of the Customs, are 
hereby abolished. 

Sec. 4. (a) The rights, privileges, powers, and duties con¬ 
ferred or imposed upon the Commissioner of Internal Revenue 
and his assistants, agents, and inspectors, by any law, in re¬ 
spect of the taxation, importation, exportation, transportation, 
manufacture, production, compounding, sale, exchange, dis¬ 
pensing, giving away, possession, or use of beverages, intoxi¬ 
cating liquors, or narcotic drugs, or by the National Prohibition 
Act, as amended, or any other law relating to the enforcement 
of the eighteenth amendment, are hereby transferred to, and 
conferred and imposed upon, the Secretary of the Treasury. 

(b) The Secretary of the Treasury is authorized to confer or 
impose any of such rights, privileges, powers, and duties upon 
the Commissioner of Prohibition, or any of the officers.or em¬ 
ployees of the Bureau of Prohibition, and to confer or impose 
upon the Commissioner of Internal Revenue, or any of the offi¬ 
cers or employees of the Bureau of Internal Revenue, any of 
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such rights, privileges, powers, and duties which, in the opinion 
of the Secretary, may be necessary in connection with internal 
revenue taxes. ' 

Sec. 5. (a) The Secretary of the Treasury is authorized to 
transfer to the Bureau of Prohibition such records, property 
(including office equipment), and personnel of the office of the 
Commissioner of Internal Revenue as may be necessary for the 
exercise by the Bureau of Prohibition of the functions vested 
in it. 

(b) The Commissioner of Prohibition, with the approval of 
the Secretary of the Treasury, is authorized to appoint in the 
Bureau of Prohibition such employees in the field service as he 
may deem necessary, but all appointments of such employees 
shall be made subject to the provisions of the civil-service laws, 
notwithstanding the provisions of section 38 of the National 
Prohibition Act, as amended. The term of office of any person 
who is transferred, under this section, to the Bureau of Prohi¬ 
bition, and who was not appointed subject to the provisions 
of the civil-service laws, shall expire upon the expiration of six 
months from the effective date of this Act. 

Sec. 6. Any action or decision of the Secretary of the Treas¬ 
ury under the National Prohibition Act, as amended, or of any 
officer upon whom the power to take such action or make such 
decision is conferred, shall be subject to the same review by a 
court of equity as the action or decision of the Commissioner 
of Internal Revenue under such Act, as amended, prior to the 
effective date of this Act. 

Sec. 7. This Act shall take effect on April 1,1927. 

Approved, March 3,1927. 

In pursuance of the authority conferred upon the Secretary 
of the Treasury by the above Act, it is hereby ordered as follows: 


I 

DESIGNATION OF ACTING COMMISSIONER OF PROHIBITION 


The Assistant Commissioner of the Bureau of Prohibition 
shall act as the Commissioner of Prohibition during the absence 
or disability of the Commissioner of Prohibition, or in the event 



there is no Commissioner of Prohibition. In case of absence 
or dsability of the Assistant Commissioner, or in the event 
there is no Assistant Commissioner, an officer of the Bureau of 
Prohibition will be designated by the Secretary at the time to 
act as Commissioner of Prohibition during the absence or dis¬ 
ability of the Commissioner of Prohibition, or in the event that 
there is no Commissioner of Prohibition. 

II 

TRANSFER OF PERSONNEL 

There is hereby transferred to the Bureau of Prohibition at 
their present grades and salaries, and in their present status, the 
following personnel: 

All officers, attorneys, assistants, agents, inspectors, deputy 
collectors, gaugers, storekeepers, storekeeper-gaugers, auditors, 
accountants, clerks, chemists, and other employees of the In¬ 
ternal Revenue Service, whether located in the Bureau of 
Internal Revenue at Washington, D. C., or in the offices of Col¬ 
lectors of Internal Revenue, or elsewhere, now engaged in the 
performance of functions conferred or imposed by this order 
upon the officers and employees of the Bureau of Prohibition, 
including the field service of the Bureau of Prohibition. 

III 

TRANSFER OF RECORDS AND PROPERTY 

There are hereby transferred from the Office of the Commis¬ 
sioner of Internal Revenue to the Bureau of Prohibition all 
documents, files, forms, blanks, and other records, and all prop¬ 
erty (including office equipment) and space, necessary for the 
performance of functions conferred or imposed by this order 
upon the Commissioner of Prohibition or upon the officers and 
employees of the Bureau of Prohibition, including the field 
service of the Bureau of Prohibition, as determined by the Com¬ 
missioner of Internal Revenue and the Commissioner of Pro¬ 
hibition. 


RIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED OR IMPOSED 

UPON THE COMMISSIONER OF PROHIBITION RELATING TO PRO¬ 
HIBITION 

(1) There are hereby conferred and imposed upon the Com¬ 
missioner of Prohibition, subject to the general supervision 
and direction of the Secretary of the Treasury, all the rights, 
privileges, powers, and duties conferred or imposed upon the 
Commissioner of Internal Revenue (and which are transferred 
to and conferred and imposed upon the Secretary of the Treas¬ 
ury by subdivision (a) of section 4 of the above Act of March 
3, 1927), by the National Prohibition Act, as amended, or by 
the Act entitled “An Act supplemental to the National Pro¬ 
hibition Act,” approved November 23, 1921, and the power 
conferred upon the Commissioner of Internal Revenue to re¬ 
move distilled spirits from any internal-revenue bonded ware¬ 
house to any other such warehouse, for the purpose of con¬ 
centration, and to prescribe the form and penal sum of bonds 
covering distilled spirits in any such warehouse and in transit 
between such warehouses, except that all moneys shall be re¬ 
ceived and accounted for by the Collectors of Internal Reve¬ 
nue, under the direction of the Commissioner of Internal 
Revenue; 

(2) There are also hereby conferred and imposed upon the 
Commissioner of Prohibition, subject to the general super¬ 
vision and direction of the Secretary of the Treasury, all the 
rights, privileges, powers, and duties conferred or imposed 
upon the Commissioner of Internal Revenue (and which are 
transferred to and conferred and imposed upon the Secretary 
of the Treasury by subdivision (a) of section 4 of the above 
Act of March 3,1927) by any law, insofar as such rights, privi¬ 
leges, powers, and duties relate to— 

(a) The production, custody, and supervision of distilled 
spirits, alcohol, wines, fermented liquors, cereal beverages, de¬ 
natured alcohol, and other such liquors and liquids; 

(b) The establishment, construction, operation, custody, 
and supervision of distilleries, industrial alcohol plants, bonded 


warehouses, denaturing plants, wineries, bonded wine store¬ 
rooms, breweries, rectifying houses, dealcoholizing plants, 
cereal beverage plants, and other places at which such spirits, 
liquors, or liquids are produced or stored; 

(c) The determination, assertion, and compromise of lia- 
' - bility for, and the institution and compromise of suits for the 

• recovery of, internal-revenue taxes and penalties, but only in 
case a violation of law relating to the enforcement of the 18th 
Amendment is involved, except that all moneys shall be re¬ 
ceived. and accounted for by the Collectors of Internal Reve- 
nue, under the direction of the Commissioner of Internal 
Revenue ; 

(d) Inquiries and investigations relating to the filing of re¬ 
turns for occupational and commodity taxes and penalties in 
respect of intoxicating liquors, cereal beverages, and denatured 
alcohol; 

(e) The seizure, for violation of the internal-revenue laws 
relating to intoxicating liquors, cereal beverages, and denatured 
alcohol, of property, whether real or personal (except seizure 
under distraint warrant), and the custody, control, sale, and 
disposition of property so seized; 

(f) The. discharge of liens, under section 902 of the Revenue 
Act of 1926. 

(3) All regulations shall be prescribed by the Commissioner 
of Prohibition, with the approval of the Secretary of the 
Treasury. 

y 

RIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED AND IM¬ 
POSED UPON THE OFFICERS AND EMPLOYEES OF THE BUREAU OF 

PROHIBITION, INCLUDING THE FIELD SERVICE OF THE BUREAU 

OF PROHIBITION, RELATING TO PROHIBITION 

There are hereby conferred and imposed upon the officers 
and employees of the Bureau of Prohibition, including agents, 
inspectors, and other employees in the field service of the Bu¬ 
reau of Prohibition, all the rights, privileges, powers, and du¬ 
ties conferred or imposed upon the assistants, agents, and in¬ 
spectors of the Commissioner of Internal Revenue (and which 
are transferred to and conferred and imposed upon the Secre¬ 
tary of the Treasury by subdivision (a) of section 4 of the above 


Act of March 3, 1927) (1) by any law insofar as such rights, 
privileges, powers, and duties relate to any of the matters re¬ 
ferred to in Paragraph (1) of Section IV of this order. 

VI 

RIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED AND IM¬ 
POSED ON THE COMMISSIONER OF PROHIBITION RELATING TO 

NARCOTIC DRUGS 

(1) There are hereby conferred and imposed upon the Com¬ 
missioner of Prohibition, subject to the general supervision and 
direction of the Secretary of the Treasury, all the rights, privi¬ 
leges, powers, and duties conferred or imposed upon the Com¬ 
missioner of Internal Revenue (and which are transferred to 
and conferred and imposed upon the Secretary of the Treasury 
by subdivision (a) of section 4 of the above Act of March 3, 
1927) by the Harrison Narcotic Act, as amended, or by the 
Act entitled “An Act regulating the manufacture of smoking 
opium within the United States, and for other purposes,” ap¬ 
proved January 17, 1914, insofar as such rights, privileges, 
powers, and duties relate to— 

(a) The investigation and the detection and punishment of 
violations of either of the above laws, or any regulations issued 
thereunder; 

(b) Exemptions from any of the provisions of the above 
laws; 

(c) The books, records, and returns required to be kept or 
rendered, under any of the above laws; 

(d) The prescribing of forms and order forms under any of 
the above Acts; 

(e) The manner in which the record of sales, exchanges, and 
gifts of tax-exempt preparations and remedies containing nar¬ 
cotic drugs shall be kept; 

(f) The manner in which application shall be made for con¬ 
fiscated narcotic drugs; 

(g) The appointment of a committee for the certification 
and disposition of confiscated narcotic drugs; 

(h) The compromise of any civil or criminal case under 
either of the above laws in accordance with section 3229 of the 
Revised Statutes, except that all moneys shall be received and 



accounted for by the Collectors of Internal Revenue, under die 
direction of the Commissioner of Internal Revenue; 

(1) Seizures, for violation of either of the above laws, of 
property v whether real or personal (except under distraint war¬ 
rant), and the custody, control, sale, and disposition of prop¬ 
erty so seized ; 

(j) The appointment of such officers and employees as may 
be necessary for the execution of the functions imposed upon 
the Bureau of Prohibition relating to narcotic drugs; 

(2) Power is hereby conferred upon the Commissioner of 
Prohibition to prescribe such regulations as he may deem nec¬ 
essary for the execution of the functions imposed upon him 
or upon the officers or employees of the Bureau of Prohibition, 
relating to narcotic drugs, but all regulations and changes in 
regulations shall be subject to the approval of the Secretary of 
the Treasury. 

VII 

RIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED AND IM¬ 
POSED UPON THE OFFICERS AND EMPLOYEES OF THE BUREAU OF 

PROHIBITION, INCLUDING THE FIELD SERVICE OF THE BUREAU 

OF PROHIBITION, RELATING TO NARCOTIC DRUGS * 

There are hereby conferred and imposed upon the officers 
and employees of the Bureau of Prohibition, including the 
agents, inspectors, and other employees in the field service of 
the Bureau of Prohibition, all the rights, privileges, powers, and 
duties conferred or imposed upon the assistants, agents, and 
inspectors of the Commissioner of Internal Revenue (and which 
are transferred to and conferred and imposed upon the Secre¬ 
tary of the Treasury by subdivision (a) of section 4 of the 
above Act of March 3,1927) by either of the laws referred to in 
section VI of this order, insofar as such rights, privileges, 
powers, and duties relate to any of the matters referred to in 
paragraphs (a) to (j), inclusive, of such section. All such offi¬ 
cers and employees of the Bureau of Prohibition, including the 
agents, inspectors, and other employees in the field service of 
the Bureau of Prohibition, shall have, in the performance of 


their functions under the narcotic drug laws, all the rights, privi¬ 
leges, and powers of internal-revenue officers. 

VIII - 

RIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED AND IM- 
POSEDL.UPON THE COMMISSIONER OF INTERNAL REVENUE 

There are hereby conferred and imposed upon the Commis¬ 
sioner of Internal Revenue all the rights, privileges, powers, 
and duties conferred or imposed upon such officer (and which 
are transferred to and conferred and imposed upon the Secre¬ 
tary of the Treasury by subdivision (a) of section 4 of the above 

•m 

Act of March 3,1927) by any law, except the rights, privileges, 
powers, and duties conferred or imposed upon any other person 
by section IV, V, VI, or VII of this order, but not excepting 
rights, privileges, powers, and duties relating to internal-reve¬ 
nue taxes where no violation of a law relating to the enforce¬ 
ment of the 18th Amendment is involved. All regulations and 
changes in regulations shall be subject to the approval of the 
Secretary of the Treasury. 

IX 

RIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED AND IM¬ 
POSED UPON THE OFFICERS AND EMPLOYEES OF THE BUREAU OF 
INTERNAL REVENUE 

There are hereby conferred and imposed upon the assistants, 
agents, and inspectors of the Commissioner of Internal Revenue 
all the rights, privileges, p6wers, and duties conferred or im¬ 
posed upon such assistants, agents, and inspectors (and which 
are transferred to and conferred and imposed upon the Secre¬ 
tary of the Treasury by subdivision (a) of section 4 of the above 
Act of March 3,1927) by any law, except the rights, privileges, 
powers, and duties conferred or imposed upon any other person 
by section IV, V, VI, or VII of this order, but not excepting 
rights, privileges, powers, and duties relating to internal-reve¬ 
nue taxes where no violation of a law relating to the enforce¬ 
ment of the 18th Amendment is involved. 



GENERAL PROVISIONS 


Any proceeding pending on the effective date of this order 
may be maintained, prosecuted, or defended by the officer or 
employee on whom this order confers or imposes the function 
of maintaining, prosecuting, or defending a similar proceeding 
begun after the effective date of this order. Nothing in this 
order shall be construed to affect the validity of any act done, 
power exercised, or order, decision, or finding made, or to relieve 
any person from any liability incurred, before the effective date 
of this order. 

Advances to be made bv special disbursing agents heretofore 
authorized by the Commissioner of Internal Revenue, and ap¬ 
proved by the Secretary of the Treasury, may be made after 
the effective date of this order upon such authority, and the 
Commissioner of Prohibition, with the approval of the Secre¬ 
tary of the Treasury, may, after the effective date of this order, 
authorize advances to be made by special disbursing agents, in 
accordance with the law. 

The order of March 18,1927 (T. D. 3999) is hereby revoked. 

XI 

EFFECTIVE DATE OF ORDER 

This order shall take effect 12: 01 A. M., April 1,1927. The 
right to amend or supplement this order or any provisions 
thereof, from time to time, or to revoke this order or any pro¬ 
vision thereof at any time, is hereby reserved. 

v 

Ogden L. Mills, 

Acting Secretary of the Treasury. 

(T. D. 2) 

Bureau of Narcotics 

Order of the Secretary of the Treasury prescribing the duties 
and powers of the Commissioner and other officers and em¬ 
ployees of the Bureau of Narcotics,-including the field serv¬ 
ice, and transferring certain personnel, records, and property 


from the Bureau of Prohibition in the Treasury Department 
to the Bureau of Narcotics 

Treasury Department, 

Office of the Secretary, 
Washington, D . C., July 1,19S0. 
The Act entitled “An Act To create in the Treasury Depart¬ 
ment a Bureau of Narcotics, and for other purposes,” approved 
June 14,1930, as amended, provides as follows: 

AN ACT To create in the Treasury Department a Bureau of 
Narcotics, and for other purposes 

Be it enacted by the Senate and House of Representatives, 
of the United States of America in Congress assembled, That 
there shall be in the Department of the Treasury a bureau to 
be known as the Bureau of Narcotics and a Commissioner of 
Narcotics who shall be at the head thereof. The Commis¬ 
sioner of Narcotics shall be apointed by the President, by and 
with the advice and consent of the Senate, and shall receive a 
salary at the rate of $9,000 per annum. The commissioner 
shall make an annual report to Congress. 

Sec. 2. (a) The Secretary of the Treasury is authorized to 
appoint, without regard to the civil-service laws, one deputy 
commissioner and, in accordance with the civil-service laws, 
such other officers and employees as he deems necessary to 
execute the functions vested in such bureau. The salaries of 
the deputy commissioner and of such officers and employees 
shall be fixed in accordance with the Classification Act of 1923, 
as amended (U. S. C., title 5, ch. 13; U. S. C., Supp. Ill, title 
5, ch. 13). The depfity commissioner shall act as Commis¬ 
sioner of Narcotics during the absence or disability of such 
commissioner, or in the event that there is no commissioner. 
In case of the absence or disability of the commissioner and 
the deputy commissioner, or in the event that there is no com¬ 
missioner and deputy commissioner, the Secretary of the Treas- 
uiy is authorized to designate an officer or employee of the 
Treasury Department to act as Commissioner of Narcotics. 

(b) In order to aid in the detection and prevention of the 
unlawful importation of narcotic drugs into the United States, 


and under such regulations as the Secretary of the Treasury 
may prescribe, the Commissioner of Narcotics may confer or 
impose upon such officers and employees of the Bureau of Nar¬ 
cotics as he may designate any of the rights, privileges, powers, 
or duties of customs officers and employees, and may assign 
any of such officers and employees of the Bureau of Narcotics 
to duty at ports of entry or other places specified by such com¬ 
missioner. 

Sec. 3. (a) The Federal Narcotics Control Board estab¬ 
lished by the Narcotic Drugs Import and Export Act, as 
amended (U. S. C., title 21, ch. 6), is hereby abolished, and all 
the authority, powers, and functions exercised by such board 
are hereby transferred to, and shall be vested in and exercised 
and performed by, the Commissioner of Narcotics. 

(b) The Secretary of the Treasury is authorized to confer 
or impose any of the rights, privileges, powers, and duties in 
respect of narcotic drugs enumerated in subdivision (a) of 
section 4 of the Act entitled “An Act to create a Bureau of 
Customs and a Bureau of Prohibition in the Department of 
the Treasury,” approved March 3, 1927 (U. S. C., title 5, sec. 
281c), upon the Commissioner of Narcotics, or any officer or 
employee of the Bureau of Narcotics. 

(c) The Secretary of the Treasury is authorized to transfer 
to the Bureau of Narcotics such attorneys and other officers 
and employees of the Bureau of Prohibition, except the deputy 
commissioner in charge of. narcotics (whose office -is hereby 
abolished), the deputy commissioner in charge of prohibition, 
the Commissioner of Prohibition, and the assistant commis¬ 
sioner, together with such records and property (including of¬ 
fice equipment), as may be necessary for the exercise by the 
Bureau of Narcotics of the functions vested in it. 

(d) All unexpended balances of appropriations under the 
control of the Bureau of Prohibition for the enforcement of 
any laws relating to narcotic drugs and available on the date 
this Act takes effect shall be available for expenditure by the 
Bureau of Narcotics in the same manner and to the same extent 
as if the Bureau .of Narcotics had been directly named in the 
laws making such appropriations. 


(e) All orders, rules, and regulations in respect of any laws 
relating to narcotic drugs which have been issued by the Com¬ 
missioner of Prohibition or the Federal Narcotics Control 
Board and which are in effect on the date this Act takes effect 
shall, after such date, continue in effect as though this Act 
had not been enacted or until modified, superseded, or repealed 
by the Commissioner of Narcotics, with the approval of the 
Secretary of the Treasury. 

(f) All proceedings, investigations, and other matters pend¬ 
ing in or before the Bureau of Prohibition or the Federal Nar¬ 
cotics Control Board in respect of the administration or en¬ 
forcement of any laws relating to narcotic drugs shall be 
continued and brought to final determination before the Bureau 
of Narcotics. 

Sec. 4. (a) The Narcotics Division in the office of the Sur¬ 
geon General of the United States Public Health Service in the 
Treasury Department, as created by the Act entitled “An Act 
to establish two United States narcotic farms for the confine¬ 
ment and treatment of persons addicted to the use of habit¬ 
forming narcotic drugs who have been convicted of offenses 
against the United States, and for other purposes, “approved 
January 19, 1929 (U. S. C., Supp. III, title 21, ch. 8), shall be 
known as the Division of Mental Hygiene. The authority, 
powers, and functions exercised by such Narcotic Division are 
hereby transferred to the Division of Mental Hygiene. The 
medical officer of the Public Health Service in charge of said 
division shall hold the rank and receive the pay and .allow¬ 
ances of Assistant Surgeon General while so serving. 

(b) The Surgeon General of the Public Health Service is 
authorized and directed to make such studies and investiga¬ 
tions, as may be necessary, of the abusive use of narcotic drugs ; 
of the quantities of crude opium, coca leaves, and their salts, 
derivatives, and preparations, together with such reserves 
thereof, as are necessaiy to supply the normal and emergency 
medicinal and scientific requirements of the United States; 
and the causes, prevalence, and means for the prevention and 
treatment of mental and nervous diseases. The Surgeon Gen¬ 
eral shall report to the Secretary of the Treasury not later than 
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the 1st day of September each year the results of such studies 
and investigations. The results of such studies and investiga¬ 
tions of the quantities of crude opium, coca leaves, or other 
narcotic drugs, together with such reserves thereof, as are neces¬ 
sary to supply the normal and emergency medicinal and scien¬ 
tific requirements of the United States, shall be made available 
to the Commissioner of Narcotics, to be used at his discretion 
in determining the amounts of crude opium and coca leaves to 
be imported under the Narcotic Drugs Import and Export Act, 
as amended. 

(c) The Secretary of the Treasury is hereby authorized to 
appoint such professional, technical, and clerical assistants as 
may be necessary to carry out the provisions of this section. 

Sec. 5. Any person, corporation, association, or partnership 
aggrieved by any order, rule, or decision of the Commissioner 
of Narcotics, or by his failure to rule upon or decide any matter 
presented to him by proper application, may appeal therefrom 
to the Secretary of the Treasury, under such regulations as he 
may prescribe, who may affirm, reverse, or modify such action 
or direct such action to be taken as he may deem equitable and 
just. 

Sec. 6. In addition to the amount of coca leaves which may 
be imported under section 2 (b) of the Narcotic Drugs Import 
and Export Act. the Commissioner of Narcotics is authorized 
to permit, in accordance with regulations issued by him, the 
importation of additional amounts of coca leaves: Provided, 
That after the entry thereof into the United States all cocaine, 
ecgonine, and all salts, derivatives, and preparations from 
which cocaine or ecgonine may be synthesized or made, con¬ 
tained in such additional amounts of coca leaves, shall be de¬ 
stroyed under the supervision of an authorized representative 
of the Commissioner of Narcotics. All coca leaves imported 
under this section shall be subject to the duties which are now 
or may hereafter be imposed upon such coca leaves when im¬ 
ported. 

Sec. 7. The Secretary of the Treasury shall cooperate with 
the Secretary of State in the discharge of the international 
obligations of the United States concerning the traffic in nar¬ 
cotic drugs. 
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Sec. 8. That the Secretary of the Treasury shall cooperate 
with the several States in the suppression of the abuse of nar¬ 
cotic drugs in their respective jurisdictions, and to that end he 
is authorized (1) to cooperate in the drafting of such legisla¬ 
tion as may be needed, if any, to effect the end named, and (2) 
to arrange for the exchange of information concerning the use 
and abuse of narcotic drugs in said States and for cooperation 
in the institution and prosecution of cases in the courts of the 
United States and before the licensing boards and courts of 
the several States. The Secretary of the Treasury is hereby 
authorized to make such regulations as may be necessary to 
carry this section into effect. 

Sec. 9. This Act shall take effect on July 1, 1930. 

Approved June 14,1930. 

In pursuance of the authority conferred upon the Secretary 
of the Treasury by the Act entiled “An Act to create in the 
Treasury Department a Bureau of Narcotics, and for the other 
purposes,” approved June 14, 1930, as amended, it is hereby 
ordered as follows: 

I 

TRANSFER OF PERSONNEL FROM THE BUREAU OF PROHIBITION TO 

THE BUREAU OF NARCOTICS 

There are hereby transferred from the Bureau of Prohibition 
to the Bureau of Narcotics the officers, attorneys, and em¬ 
ployees, with their official title, classification, grade, and com¬ 
pensation, whose names appear on a list entitled “List of offi¬ 
cers, attorneys, and employees, transferred from the Bureau of 
Prohibition to the Bureau of Narcotics, showing their official 
title, classification, grade, and compensation,” which is attached 
hereto and marked Exhibit A. 

II 

TRANSFER OF RECORDS, FILES, AND PROPERTY FROM THE BUREAU 

OF PROHIBITION TO THE BUREAU OF NARCOTICS 

« 

There are hereby transferred from the Bureau of Prohibition 
to the Bureau of Narcotics all documents, records, files, forms, 
blanks, and all property (including office equipment) necessary 
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for the performance of the functions conferred or imposed by 
this order upon the Commissioner of Narcotics or upon the 
officers and employees of the Bureau of Narcotics, including the 
field service, as determined by the Commissioner of Prohibition 
and the Commissioner of Narcotics. 


Ill 


RIGHTS. PRIVILEGES, POWERS, AND DUTIES CONFIRMED AND IM¬ 
POSED UPON THE COMMISSIONER OF NARCOTICS 

(1) There are hereby conferred and imposed upon the Com¬ 
missioner of Narcotics, subject to the general supervision and 
direction of the Secretary of the Treasury, all the rights, priv¬ 
ileges, powers, and duties conferred or imposed upon the Com¬ 
missioner of Internal Revenue (and which are transferred to 
and conferred and imposed upon the Secretary of the Treasury 
by subdivision (a) of section 4 of the Act of March 3, 1927) 
by the Act of December 17, 1914, as amended, known as the 
Harrison Narcotic Law, or by the Act entitled “An Act regu¬ 
lating the manufacture of smoking opium within the United 
States, and for other purposes,” approved January 17, 1914, 
insofar as such rights, privileges, powers, and duties relate to— 

(a) The investigation and the detection and punishment of 
violations of either of the above laws or any regulations issued 
thereunder; 

(b) Exemptions from any of the provisions of the above 
laws; 

(c) The books, records, and returns required to be kept or 
rendered under any of the above laws; 

(d) The prescribing of forms and order forms under any 
of the above Acts; 

(e) The manner in which the record of sales, exchanges, and 
gifts of tax-exempt preparations and remedies containing nar¬ 
cotic drugs shall be kept; 

(f) The manner in which application shall be made for 
confiscated narcotic drugs; 

(g) The appointment of-a committee for the certification 
and disposition of confiscated narcotic drugs; 


(h) The compromise of any criminal or civil case arising 
under either of the above laws, in accordance with section 3229 
of the Revised Statutes of the United States, and the deter¬ 
mination, assertion, and compromise of liability for internal 
revenue taxes and penalties under'either of the above laws, 
except that all moneys shall be received and accounted for by 
collectors of Internal Revenue, under the direction of the Com¬ 
missioner of Internal Revenue; 

(i) Seizures, for violation of either of the above laws, of 
property, whether real or personal (except under distraint war¬ 
rant), and the custody, control, sale, and disposition of prop¬ 
erty so seized; 

(j) The appointment of such officers and employees as may 
be necessary for the execution of the functions imposed upon 
the Bureau of Narcotics. 

(2) Power is hereby conferred upon the Commissioner of 
Narcotics to prescribe such regulations as he may deem neces¬ 
sary for the execution of the functions imposed upon him or 
upon the officers or employees of the Bureau of Narcotics, but 
all regulations and changes in regulations shall be subject to 
the approval of the Secretary of the Treasury. 

The Commissioner of Internal Revenue and the Commis¬ 
sioner of Narcotics may, if they are of the opinion that the good 
of the service will be promoted thereby, prescribe regulations 
relating to internal revenue taxes where no violation of the 
narcotic laws is involved, jointly, subject to the approval of 
the Secretary of the Treasury. 


RIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED AND IM¬ 
POSED UPON THE OFFICERS AKD EMPLOYEES OF THE BUREAU 
OF NARCOTICS, INCLUDING THE FIELD SERVICE 

There are hereby conferred and imposed upon the officers 
and employees of the Bureau of Narcotics, including the agents, 
inspectors, and other employees in the field service, all the 
rights, privileges, powers, and duties conferred or imposed upon 
the assistants, agents, and inspectors of the Commissioner of 
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Internal Revenue (and which are transferred to and conferred 
and imposed upon the Secretary of the Treasury by subdivision 
(a) of section 4 of the Act of March 3, 1927) by any narcotic 
law in so far as such rights, privileges, powers, and duties relate 
to any of the matters referred to in paragraphs (a) to (j), 
inclusive, of section 111 of this order. All such officers and 
employees of the Bureau of Narcotics, including the agents, 
inspectors, and other employees of the field service, shall have, 
in the performance of their functions under the narcotic drug 
laws, all the rights, privileges, and powers of internal revenue 
officers. 

V 

RIGHTS, PRIVILEGES, POWERS, AND DUTIES CONFERRED AND IM¬ 
POSED UPON THE COMMISSIONER OF INTERNAL REVENUE 

\ 

There are hereby conferred upon the Commissioner of In¬ 
ternal Revenue all the rights, privileges, powers, and duties 
conferred or imposed upon such officer (and which are trans¬ 
ferred to and conferred and imposed upon the Secretary of the 
Treasury by subdivision (a) of Section 4 of the Act of March 
3, 1927) by any narcotic law, except such rights, privileges, 
powers, and duties as are hereinbefore conferred or imposed 
upon the Commissioner of Narcotics. 

VI 

RIGHTS, PRIVILEGES. POWERS, AND DUTIES CONFERRED AND IM¬ 
POSED UPON THE OFFICERS AND EMPLOYEES OF THE BUREAU 
OF INTERNAL REVENUE 

There are hereby conferred and imposed upon the assistants, 
agents, and inspectors of the Commissioner of Internal Reve¬ 
nue all the rights, privileges, powers, and duties conferred or 
imposed upon such assistants, agents, and inspectors (and 
which are transferred to and conferred and imposed upon the 
Secretary of the Treasury by subdivision (a) of section 4 of the 
Act of March 3, 1927) by any narcotic law, except such rights, 
privileges, powers, and duties hereinbefore conferred or im¬ 
posed upon officers or employees of the Bureau of Narcotics in¬ 
cluding the field service. 


GENERAL PROVISIONS 


Any proceeding pending on the effective date of this order 
may be maintained, prosecuted, or defended by the officer or 
employee on whom this order confers or imposes the function 
of maintaining, prosecuting, or defending a similar proceeding 
begun after the effective date of this order. Nothing in this 
order shall be construed to affect the validity of any act done, 
power exercised, or order, decision, or finding made, or to re¬ 
lieve any person from any liability incurred, before the effec¬ 
tive date of this order. 

VIII 

EFFECTIVE DATE OF ORDER 

This order shall take effect 12:01 a. m., July 1, 1930. The 
right to amend or supplement this order or any provision 
thereof, from time to time, or to revoke this order or any pro¬ 
vision thereof at any time is hereby reserved. 

A. W. Mellon, 
Secretary of the Treasury. 

(T. D. 4884) 

Prescribing Regulations Under the Internal Revenue 

Code 

February 11,1939. 

To Collectors of Internal Revenue and Others Concerned: 

All regulations (including all Treasury Decisions), prescribed 
by, or under authority duly delegated by, the Secretary of the 
Treasury, applicable under any provision of law on the date of 
the enactment of the Internal Revenue Code, to the extent 
such provision of law is superseded by the Code, are hereby 
prescribed under, and made applicable to, the provisions of the 
Code corresponding to the provision of law so superseded, in¬ 
sofar as any such regulation is not inconsistent with the Code. 

These regulations are issued under authority of the provi- 
' sions of sections 1928, 2559, and 2906 of the Internal 
Revenue Code and under such other provisions of the Code as 



correspond with the several provisions of law under which any 
regulation or Treasury Decision hereby prescribed and made 
applicable was issued. 

H. Morgenthau, Jr., 
Secretary of the Treasury. 

No. 8955 

United States Circuit Court- of Appeals, Sixth Circuit 

W. A. Nailling, appellant 
v. 

United States of America, appellee 

Before Simons, Allen, and McAllister, Circuit Judges 

Order 

This case came on to be heard upon the petition for rehearing, 
the brief in support thereof, the answer of the appellee thereto, 
and the reply to the brief of the appellee; on consideration 
whereof, it appearing that the appellant was convicted of selling 
narcotics in violation of Section 2554 (a), I. R. C.: 

And it appearing that appellant has been tried twice under 
the indictment herein; and that the principal questions raised 
in the petition for rehearing were not called to the attention 
of the District Court, the record showing that no demurrer was 
filed, no application for a bill of particulars was made, no objec¬ 
tions or exceptions were taken, and no request was made to 
charge the jury; and it appearing that these questions were not 
raised at the hearing on the merits in this court, and that the 
judgment is not to be reversed under such circumstances unless 
clear miscarriage of justice is shown (Miller v. United States, 
300 Fed. 529 (C. C. A. 6), certiorari denied, 266 U. S. 624); 

And it appearing that while the indictment charges that the 
sale of morphine sulphate was not made in pursuance of a writ¬ 
ten order on a form issued by the Commissioner of Internal 
Revenue, and Section 2554 (a) requires that the order be writ¬ 
ten on “a form to be issued” by the Secretary of the Treasury, 
the Secretary is authorized by statute to delegate and has dele¬ 
gated authority to the Commissioner of Internal Revenue to 




issue such order forms. Act of March 3, 1927 [44 Stat. 1381, 
Sections 4 (a) and 4 (b) ]; Treas. Dec. No. 3999, issued March 
18, 1927; Treas. Dec. No. 1 (Bureau of Prohibition),-issued 
April 1, 1927; Act of June 14, 1930 [46 Stat. 585, Section 3 
(b)]; Treas. Dec. No. 2 (Bureau of Narcotics), issued July 1, 
1930; Section 2606, Title 26, I. R. C.; Treas. Dec. No. 4884, 
issued February 11, 1939; 

And it appearing that the indictment sufficiently apprised 
the appellant of the charge against him and is sufficiently spe¬ 
cific to bar a second conviction for the same , offense, and that 
there is no clear miscarriage of justice shown by the present 
record: \ 

It is ordered that the petition for rehearing be, and it hereby 
is, denied. 


Approved for entry: 


Filed: Feb. 9,1942. 
A true copy. 

Attest: 


(S) Florence E. Allen, 

Circuit Judge. 


(S) J. W. MEN23ES, 

Clerk , U. S. Circuit Court of 

Appeals, Sixth Circuit. - 
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